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Abstract

Purpose: the main task of this scientific research is to study the problem of public danger, which arises as a
result of the capture or hijacking of an aircraft. The problems of criminal responsibility for this socially
dangerous act have been studied in this article. Methods: optimization of the legislation providing for
criminal liability for this crime in accordance with the criminal legislation of Ukraine. Results: the socially
dangerous consequences resulting from the seizure or hijacking of an aircraft were investigated. The issues
of delimitation of socially dangerous acts that constitute the objective side of this crime are investigated.

Discussion: objective and subjective signs of the crime, the main international normative acts aimed at
ensuring aviation security, compliance of the norms of domestic criminal legislation with international

norms and standards in the field of aviation security.

Keywords: aviation security; civil aviation; criminal liability; hijacking aircraft; seizure.

1. Introduction

The social danger of these crimes consists in
violation of aviation security in the part of violation
of aviation security. Aviation security is a defense of
civil aviation from the acts of unlawful intervention,
which is provided by a set of measures with
involving of human and material resources. The
seizure of aircraft which is on earth or in flight, as
well as an attempt to seizure of such aircraft and
other acts of unlawful interference into civil aviation
activity are considered to be the result of emergency
event.

2. Problem and its connection with scientific and
practical tasks

Among the emergency events besides the seizure of
an aircraft are the situations connected with using of
an aircraft in time when it was happen one of such
results:

- the death or bodily harms of ones person at the
time of his or her being on board of aircraft caused
by negligence or intentional actions of victim or
other persons not related with breakdown of the
aircraft and its systems;

- the death or bodily harms of person, who at the
time of his or her being on board of aircraft
penetrated willfully without reasonable causes or
documents through the limits of areas of the aircraft,
where access to passengers or crew members was
barred;

- the death or bodily harms of person on board of
aircraft caused by environment after the forced
landing of an aircraft outside the airport;

- the death or bodily harms of person outside of
an aircraft caused by contact with an aircraft itself or
with its parts;

- the destruction or serious damage of an aircraft
on the ground, which caused the structural failure of
it or an impairment of aircraft performances, which
became a result of environmental influence,
maintenance imperfection or violation of rules for
storage and transportation.

3. Analysis of result research

The main normative statements directed on
protection of aviation security are acting on three
levels:

- the global Ilevel
Aviation  Organization (ICAO),

Civil
general

(The International
the
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documents of it: The Convention on Offences and
Certain Other Acts Committed on Board Aircraft
(Tokyo, 1963); The Convention for The Suppression
of Unlawful Seizure of Aircraft (The Hague, 1970);
The Convention for the Suppression of Unlawful
Acts against the Safety of Civil Aviation (Montreal,
1971); Protocol for the Suppression of Unlawful
Acts of Violence at Airports Serving International
Civil Aviation (Montreal, 1988, supplementary to
the Montreal Convention of 1971); The Convention
on the Marking of Plastic Explosives for the Purpose
of Detection (Montreal, 1991); The Convention for
the Suppression of Unlawful Acts against the Safety
of Civil Aviation (Pekin, 2010);

- the regional level (The European Aviation
Safety Agency (EASA), European Civil Aviation
Conference (ECAC), European and North Atlantic
Office of ICAO (Paris), the general documents —
ECAC Policy Statement in the Field of Civil
Aviation Facilitation;

- the national level — The State Aviation
Administration of Ukraine, the general documents:
The Air Code of Ukraine on 19 May 2011, The Law
of Ukraine “On State Programme for Aviation
Safety of Civil Aviation” on 20 February 2003, the
Order of The Ministry of Transportation and
Communication of Ukraine Ne 390 on 11 May 2007,
The Instruction for Evaluation of The Level of
Threat to Security for Civil Aviation Ukraine.

The acts of unlawful intervention are the actions
or the attempts to commit any action that could
provoke a danger to safety of civil aviation and air
transport among them are such as an aircraft
unlawful seizure; a destruction of aircraft in service;
an act of hostage taking on board of aircrafts and on
aerodromes; forcible penetration on board of the
aircraft, at the airport or at the place of location of
air navigation facilities or services; the placing of
weapon, dangerous gadget or other materials for
criminal purposes; the using of aircraft on service
with the aim of inflicting the death, bodily injuries
or heavy damage for property or environment.

4. Setting objectives

The direct object of the crime is the safety of
aviation in part of counteracting to such acts of
unlawful interference as hijacking or seizure of the
aircraft.

In the Art. 278 of Criminal Code of Ukraine there
is a norm according to which criminal liability is
predicted for commitment of two of the most
socially dangerous acts of unlawful interference into

activity of civil aviation — hijacking and seizure of
aircraft.

The crime corpus delicti of which is predicted in
disposition of Art. 278 of Criminal Code of Ukraine
is thought to be a conventional crime, so it is
provided with international agreement as socially
dangerous offence in international area. The
punishability for it should be established in national
legislation.

The first step of ICAO for creation of
international legal basis in the area of civil aviation
security was Tokyo Convention on Offences and
Certain Other Acts Committed on Board Aircraft
(1963). Nevertheless the sphere of action for this
Convention is very limited therefore it applies only
to acts or offenses committed in certain period of
time: on the aircraft in flight or on the surface in
high sea, in any other area of any other region
outside the borders of any state (the state which had
joined to the Convention).

It is important in this case the interpretation of
term “an aircraft in flight”. According to p. 3 of
Art.1 of this Convention an aircraft is considered to
be in flight from the moment when engines are
started for the purpose of take-off until the moment
when landing run ends. In the p. 2 of Art. 5 the
content of it is extended: “an aircraft shall... be
considered to be in flight at any time from the
moment when all its external doors are closed
following embarkation until the moment when any
such door is opened for disembarkation”[1] [2] [1].

In the Art. 11 of Convention it is said that aircraft
commander or any other member of aircrew and
other passengers have right to counterforce on
unlawful seizure of aircraft, namely: “When a
person on board has unlawfully committed by force
or threat thereof an act of interference, seizure, or
other wrongful exercise of control of an aircraft in
flight or when such an act is about to be committed,
Contracting States shall take all appropriate
measures to restore control of the aircraft to its
lawful commander or to preserve his control of the
aircraft” [2]. The number of actsof illegal
intervention into civil aviation of many states with
aviation was grown in the late 1960s. The wave of
violence on air fleet made ICAO immediately

develop and implement The Hague (1970)
Convention for The Suppression of Unlawful Seizure
of Aircraft.

This Convention was more modern. It had some
new important statements:
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a) The unlawful seizure of aircraft is an
international crime, therefore it obliges the states to
propose the severe punishment for this crime;

b) The propositions of Convention shall be
applied both to international flights of aircrafts and
to national airways;

c¢) The crime is considered to be such actions
as unlawful seizure of aircraft or realization of
control on it by the way of violence, by the threat of
violence or by the other form of intimidation [2].

The crime is considered to be an attempt to
commit such actions and complicity in committing
of such offense. The Montreal Convention for the
Suppression of Unlawful Acts against the Safety of
Civil Aviation came into force immediately after the
Hague Convention in 1971.

According to the statements of this Convention
could be seen the conception of “an aircraft in
service” — the time of crimes and other unlawful acts
of interference into activity of civil aviation is not
only the flight itself, but also the period of preflight
preparation of the aircraft by ground personnel or by
the crew for a specific flight until twenty-four hours
after any landing. It is also proposed the definition
of sabotage on aircraft which stands on the ground.
In the Art. 1 of Montreal Convention for the
Suppression of Unlawful Acts against the Safety of
Civil Aviation are determined the actions directed
against the security of civil aviation that should be
considered as crimes.

Each person commits an offence if he or she
unlawfully and intentionally:

a) performs an act of violence against a person on
board an aircraft in flight if that act is likely to
endanger the safety of that aircraft (In our opinion
this type of criminal activity includes the examples
of hijacking an seizure of aircraft).

b) destroys an aircraft in service or causes
damage to such an aircraft which renders it
incapable of flight or which is likely to endanger its
safety in flight;

c) places or causes to be placed on an aircraft in
service, by any means whatsoever, a device or
substance which is likely to destroy that aircraft, or
to cause damage to it which renders it incapable of
flight, or to cause damage to it which is likely to
endanger its safety in flight etc. [3].

The sabotage is considered to be an unlawful act
against the person at the international airport which
provokes or could provoke trauma, bring death; or
could become a reason of destroy or damages of air
navigation facilities of an airport and an aircraft out

of service that is placed at the airport; or could
disrupt functioning of the Services of the airport.

5. Presenting main materials

The objective aspect of crime reveals in the form of
two alternative actions: hijacking and seizure of
aircraft. Hijacking is unlawful displacement of an
aircraft.

The seizure of aircraft is illegal influence to the
person (group of persons) who is commanding by an
aircraft; as a result of it the subject (subjects) of
crime will get domination on the aircraft. The
hijacking is considered to be completed when
aircraft is in flight, that is to say when external doors
of aircraft are closed before the flight until the
moment of opening the doors after landing.

If hijacking was done by members of air team
than completion of it should be considered the
moment of track excursion or denial to follow the
instructions of persons who manage the flight. If
hijacking of aircraft is realized at the airport where
an aircraft is parking than hijacking is considered to
begin from the moment when engines start and an
aircraft begins to move.

The seizure of aircraft is an unlawful capturing of
aircraft with using of violence or threats of violence.
The seizure of aircraft usually is the first step for
hijacking. The crime is considered to be completed
after the seizure of the vessel. If an extemporaneous
flight was done by air crew, than the actions of the
crew should be understood as a seizure. If the crew
executes scheduled flight and during this time
deviates from the course, than such actions should
be considered hijacking.

The object of crime is a civil aviation aircraft and
helicopter, dirigible and other aircraft which is
supported in the atmosphere through its interaction
with an air.

The rules predicted in the Art. 278 of the
Criminal Code of Ukraine shall not be applied to
aircrafts engaged in military and custom services.
The scene of the crime is an aircraft in flight, and the
aircraft on pre-flight preparation or the aircraft
which is parked at the airport.

The way for the offense commitment is the using
of violence or threats of violence against passengers
and aircrew (the threat of realization of explosion or
the threat of causing the death, etc.). The violent
way of crime commitment is inherent for cases
where the subjects of crime are outsiders, not
members of the crew.
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In the p. 2 of Art. 278 of the Criminal Code of
Ukraine it is determined the criminal liability for
hijacking with aggravating circumstances. The
social danger increases greatly if hijacking or seizure
of aircraft were committed in complicity with the
using of violence. So conspiracy and violence as
aggravating circumstances are predicted in the parts
2 and 3 of this article.

Nevertheless the level of social danger of these
aggravating circumstances greatly matters. In p.2 are
noted such aggravating circumstances as “a group of
persons upon their prior conspiracy” and the way of
“violence not dangerous to the victim’s life or
health”. It is obvious that in this case we should
think not about victim, but about victims, because
usually a number of victims is large among them
could be passengers, and members of air team.

A group of persons upon their prior conspiracy is
a form of complicity in which two or more people
had agreed on implementation of plan beforehand,
earlier than actions that were the objective side of an
offence had been started by them.

Physical violence not dangerous to the victim’s
life or health usually is expressed in doing of bodily
blows, beating, binding, holding etc. Mental
violence is expressed in threats of physical violence.
But for the occurrence of this crime on the aircraft
such aggravating circumstances are unusual.

Typically, hijacking or seizure of an aircraft are
connected with aggravating circumstances described
in p. 3. of Art. 278 of the Criminal Code of Ukraine.
Hijacking or seizures of an aircraft, as a rule are
perpetrated in complicity. In p. 3. of Art. 278 of the
Criminal Code of Ukraine is provided such form of
participation as an organized group.

We understand the term “an organized group” as
several persons (three or more) who have previously
established a stable association for the purpose of
committing of this and other offense. The assigned
roles designed to achieve their plan are typical for
organized group. (p. 3 Art. 278 of the Criminal Code
of Ukraine).

A hijacking or seizure of an aircraft may become
a form of aviation terrorism, namely it is committed
as a terrorist act. In this case, such actions should be
categorized by the Art. 258 of the Criminal Code of
Ukraine as a “Terrorist act” particularly if
accompanied by some assumptions of Art. 258-3,
258-4, 258-5 of the Criminal Code of Ukraine [4].

A significant attribute for qualifying of
commitment of hijacking or for seizure of an aircraft
is violence dangerous to life or to health of victims,

as usually this crime is accompanied by the use of
firearms and explosives, so it determines the nature
of violence. In any case when the criminal act was
done with weapon or there was a threat of its use,
such actions should be classified as actions
accompanied with violence that are dangerous to life
and health of victims.

Besides the complicity and the way for use of
violence dangerous to life and health of victims in p.
3 of Art 278 there is such significant feature as a
consequence — the death of persons or other grave
consequences. The death of people should be
understood as a death of at least one person — the
passenger or a member of air team and also of
persons who would took part in release of aircraft
after landing. We should understand the term “other
consequences” also as injuries of varying severity
done for victims by criminal.

The subjective aspect of hijacking or seizure of
an aircraft is expressed in direct intent. The person is
aware of the actual signs of his or her act,
understands the social danger of it and wants to
achieve a particular dangerous consequence — to
seizure the aircraft for the aim of hijacking. The
motive and the purpose are among essential
characteristics of this corpus delicti of this crime.
These characteristics could differ: to be selfish,
political, be terroristic by nature. Nevertheless it
does not affect for the qualification of crime. It
considered only in time of imposition of
punishment.

6. Conclusions

In some cases, committing hijacking or seizure of an
aircraft is qualified for a set of serious crimes as
high treason (Art. 111 of the Criminal Code
Ukraine), sabotage (Art. 113 of the Criminal Code
of Ukraine), gangsterism (Art. 257 of the Criminal
Code of Ukraine), illegal movement of persons
across the state border of Ukraine(Art. 332 of the
Criminal Code of Ukraine), violation of international
flights regulations (Art. 334 of the Criminal Code of
Ukraine), unlawful handling of weapons,
ammunition or explosives (Art. 263 of the Criminal
Code of Ukraine).

In certain cases on board of the aircraft may act
unruly passenger. This is a passenger who does not
submit to the rules of conduct at the airport or on
board an aircraft or does not perform instructions of
airport staff or flight crew members violating the
order and discipline in the airport or on board an
aircraft. The actions of such passengers with the
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availability of certain signs should be qualified as
hooliganism (Art. 296 of the Criminal Code
Ukraine) or an administrative offense.
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C.5l. JIuxoBa

BinnmoBinHicTh BITYM3HAHOIO0 KPHUMIHAJBHOIO 3aKOHOJABCTBAa MIKHAPOAHHMM CTAHAAPTAM IIO/0
BiINOBIJaJILHOCTI 32 BUKPAa/IeHHs i 3aX0NJIeHHSI OBITPSIHOTO CyHA

HarnionansHwuii aBianifinuit yaisepcuret, npoct. Kocmonasra Komapoga, 1, Kuie, Ykpaina, 03680

E-mail: k_kpipp@ukr.net

Merta: OCHOBHUMM 3aBJaHHSM JIaHOTO HAYKOBOTO JOCJIJPKCHHS € BHUBYCHHS NPOOJEMH CYCHiIbHOI
HEOC3MCKHU, sKa BUHUKAE SK PE3yNIbTaT 3aXOIUICHHS a00 BHUKpaJeHHS MOBITPSHOTrO cynaHa. [IpoGmemu
KpUMiHAIIGHOI BIJNOBIJAIBHOCTI 32 JaHE CYCHUIbHO HeOe3le4yHe MisHHsS BHWBYEHI B I crarti. MeToam
JMOCJIIIPKEHHS: ONTHUMI3aIlisl 3aKOHOJABCTBA, IO Iependadae KPUMIHAIBHY BIANOBIAAIBHICTh 3a JaHHMA
3JI0YHH 3T1IHO 3 KPUMiHAIBHUM 3aKOHOJAaBCTBOM YKpaiHu. Pe3ysabTaTu: nociimxkeHi cycniipHO HeOe3neuHi
HACIIIKK, M0 BUHUKAIOTh B Pe3yJbTaTi 3aXOIUICHHS ab0 BHKpAJCHHS MOBITPSHOTO cyaHa. JlocmimkeHo
MATaHHS PO3MEKYBAaHHS CYyCHUIBHO HEOE3NMEYHHMX MisiHb, M0 CTAaHOBIIATH OO'€KTHBHY CTOPOHY aHOTO
3nouyrHy. OQOroBopeHHsi: O00'€KTHBHI 1 CyO'€KTHBHI O3HAaKM CKJIany 3JI0YMHY, OCHOBHI MIKHapOIHI
HOPMAaTHBHI aKTH, CIPsIMOBaHI Ha 3a0e3leueHHs aBialliifHOi Oe3MeKH, BIAMOBIAHICTH HOPM BITYH3HSIHOTO
KPUMIHAJIFHOTO 3aKOHOJABCTBA MIXKHAPOIHUM HOpMaM 1 CTaHAapTaM y cdepi aBiamiitHoi Oe3mexu.

KarouoBi ciaoBa: asiariiiHa Oe3reka; 3aXOIUICHHS; KpUMIiHAIbHA BiAMOBIAAIBHICTH, MOBITPSHE CYIHO; ;
YTOH; IUBUTbHA aBiallisl.

C.4l. JInxoBas

CoOTBeTCTBHE OTEYECTBEHHOI'0 YIOJIOBHOTO 3aKOHOAATENHLCTBA MEKIYHAPOIHBIM CTaHAAPTaM IO
OTBETCTBEHHOCTH 32 MOXHUIIEHUE U 3aXBAaT BO3AYIIHOIO Cy/IHA

HanuonanbHBIN aBUAIMOHHBIN YHUBEpCHUTET, Ipoctt. KocmonasTa Komapoga, 1, Kues, Ykpanna, 03680
E-mail: k_kpipp@ukr.net

Lenb: OCHOBHBIM 3aJlaHMEM JAaHHOI'O HAyYHOI'O HCCIIEJIOBAHUS SBJISETCA H3Y4YEHHE MPOOIeMBbI
OOIIECTBEHHON ONAacHOCTH, KOTOpas BO3HHKAET KaK pe3yjbTaT 3axBaTa WM YroHa BO3AYIIHOTO CYJAHA.
[IpobaemMbl yrosoBHOI OTBETCTBEHHOCTH 32 JAHHOE OOLIECTBEHHO OIMACHOE JESHHS M3YYCHBI B 3TOH CTaThe.
MeTtoabl  HMCCJIEAOBAaHMA: ONTHMM3ALUS  3aKOHOJATEIbCTBA, IPELyCMaTPUBAIOLICTO  YTOJOBHYIO
OTBETCTBEHHOCTh 3a JAAHHOE IPECTYMJIEHHE B COOTBETCTBHM C YTOJOBHBIM 3aKOHOAATEIHCTBOM Y KpAWHBI.
Pe3yabTaThl: HcCIeq0BaHbl OOIECTBEHHO ONACHBIE ITOCTIECACTBHS, BOSHUKAIOLINE B PE3yJIbTaTe 3aXBaTa MU
YroHa BO3AYIIHOIO CydHa. lccienoBaHbl BONPOCHL Pa3MEXEBaHUS OOLIECTBEHHO OIACHBIX JACSHHM,
COCTaBJISIOIINX OOBEKTHBHYIO CTOPOHY JaHHOro mpectyiuieHus. OOcyxaeHue: OOBEKTHBHBIE U
CyObEKTHUBHBIE MPU3HAKKM COCTaBa MPECTYIUICHHUsS, OCHOBHBIC MEXIyHapoAHbIE HOPMATHBHBIC AaKThI,
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HampaBJicCHHbIE Ha OOECICUeHUs aBHAIIMOHHONH O€30MacHOCTH, COOTBETCTBUE HOPM OTCUECTBEHHOTO
YTOJIOBHOTO 3aKOHOAATENLCTBA MEXKIYHAPOMHBIM HOpPMaM M CTaHAapTaM B cdepe aBHAIMOHHOMN
0€e30I1acHOCTH.

KiroueBble ciaoBa: aBHAllMOHHAS 663OHaCHOCTB; BO3AYIIHOC CYAHO, TpaKAaHCKasA aBUALlUA; 3aXBarT,
YTroJIOBHas OTBETCTBEHHOCTb, YI'OH.
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