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COUIANbHA 3YMOBJEHICTb KPUMIHATIBHOI
BIANOBIAANBHOCTI 3A KATYBAHHA

Cmamms npucesiuena 3 sCy8aHHI0 COYIANbHOI 3YMOBIEHOCMI KPUMIHAIbHOIL 8ION0GIOANbHOCMIE 30 KAmy-
6aHHs. Bcmanoseneno gpakmopu, wo 8UHAYaAmes Maxy 3yMOBLEHICIb. MIJDCHAPOOHO-NPABOSI;, HAYIOHANbHO-
npasosi, KPUMIHOIOZIUHI, COYIANbHO-NCUXON0SIYHI. 3p0OIeHO GUCHOBKU MA CHOPMYTbOBAHT NPONO3UYil ujo-
00 YOOCKOHANIeHHSL BIONO0GIOHUX KPUMIHAIbHO-NPABOBUX NOJIONCEHD.

Knrouoei cnosa: xaryBaHHA, KpUMiHaJIbHA BiAMOBIIANBHICTh, COLliaTbHA 3yMOBJICHICT, (DaKTOPH, YHO-

CKOHAJICHHA KpI/IMiHaJ'IBHO -IIpaBOBUX I10JIOXKCHbD.

[lutanHss mpo  coOIliaJIbHY  3yMOBJICHICTh
37I0YMHIB  3aBXAW OyauM B  IEHTpI  yBaru
KPUMIHAIBbHO-IPAaBOBOI HayKd. BcTaHOBIEeHHS Ta
PO3KpUTTS Takoi comianbHOI 3YMOBJICHOCTI Ma€
BaXXJIUBE TEOPETHYHE Ta TPHUKIAIHE 3HAYCHHS,
OCKUTBKH JTO3BOIISIE 3PO3YyMITH T€, HACKUIBKHA HOP-
Ma, [0 KpPUMIHANI3ye TeBHE MIisSHHS, BiIIOBIIa€E
nmoTpedaM Ta IHTEpecaM CY4acCHOTO YKPaiHCHKOTO
comiyMy, TOOTO, HACKUTBKH BOHa 3aJIeKUTh BIiJ
«3MICTY KOHKPETHHX YMOB PO3BUTKY CYCITLIHECTBAY»
[1, c. 3]. Y cBorw uyepry Bce I mnependayae: a)
BCTAaHOBJICHHS (aKTiB CYCHiJIbHO HeOe3MeuHux
MPOSIBIB JIIOJICHKOI ITOBEMIHKH; 0) OOTpyHTYyBaHHS
JIOTTyCTUMOCT1, MOJJIMBOCTI Ta JOIJIBHOCTI 00-
pOTHOM 3 HHUMH KPHMiHAIBHO-TIPABOBHMH 3aco0a-
MH; B) PO3MJIAJ NUTaHHA NPO KOHCTPYIOBAaHHS Yy
KpUMIHAIBEHOMY 3aKOHI THX KOHKPETHUX BHIIB
JisiHb, SIKi O BU3HABAITUCS 3JIOYMHHUMH Ta KapaHH-
MH.

Ha Ham nornsiz, y HayKOBOMY IIJIaHi ySIBISIETbCS
AKTyaJIbHOI PO3pO0Ka COLIadbHOI 3YMOBJIEHOCTI
KPUMIHAIBHOI BiJIOBIabHOCTI 32 KAaTyBaHHS —
OJTHOTO 3 HalHEeOEe3NeUHIMKX 3JI0YMHIB TIPOTH 3]10-
poB’s ocobu. BpaxoByroun Mi>kHapOTHUI XapakTep
LLOTO 3JIOYHHY, & TAKOXK T€, 110 Cepe JOCIITHUKIB,
K1 0e3mocepeIHb0 3aiMaNiCs TOCIIIKESHHIM PO-
ONeMHUX MUTaHb, IIOB’S3aHUX 3 KPUMIHAJIBHO-
MPaBOBOIO XapaKTEPHUCTHKOIO KaTyBaHHS (30Kpema,
e LI'. boratupros, O.0. Bakymuk, A.B. Bopon-
o, O.M. Irnaros, K.B. Karepunuyk, O.I". Kon0,
B.B. Konuakosceka, JI.B. JleBunpka, O.A. Mapru-
Henko, 0.0. Ilomimyk, A.B. Casuenko, T.I
Caynpka, M.1. XaBpontok, O.H. fApmum), moku 1o
HEMa€ €IMHOTrO MiAXOMAY IIOJO0 MOHATTS, CYTHOCTI,
cnenu@iky Ta CyCHibHOT HeOe3NeKn MMbOro Mocs-
TaHHS, TUTaHHS NP0 COLiaJIbHY 3YMOBIEHICTh
BIJIMOBIabHOCTI 32 BKa3aHE [isiHHS HaOyBarOTh
HeaOMsIKOT BaKJIMBOCTI. Y CBOI Yepry yce Iie
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notrpedye 3’sicyBaHHS (DAKTOpPiB, 10 BU3HAYAIOTH
TaKy COIliaJIbHY 3yMOBJICHICTb.

Orxe, wMeTor0 1€l crarri € 3’sCyBaHHSA
corjaJibHOT 3YMOBJICHOCTI KpUMIiHATBLHOT
BIJINIOBIIAJIBHOCTI 32 KaTyBaHHS, BCTaHOBJICHHS

(hakTOpiB, IO BH3HAYAIOTH TaKy 3yMOBJIEHICTH, a
TaKo)X BHUPOOJICHHS BUCHOBKIB 1 (popmymroBaHHS
MPOMO3UIIA 00 YAOCKOHAJIEHHS BiJIIOBIIHUX
KPUMiHAJIbHO-TIPABOBHX IOJ0KEHb.

Maemo 3a3HAYMTH, 110 OLIBIIICT BYEHUX-
KPUMIHAJICTIB COJIiIapHi y TOMY, IO /IS BCTAHOB-
JICHHsI 3JIOYMHHOCTI Ta KapaHOCTI JisHHS HEOOXI1THO,
00 BOHO TepeayciM Oyno CycIIbHO HeOe3NneuHnM,
JIOCTaTHBO TMOIIMPEHUM 1 TIPOIIECYaATBHO JIOBEIICHUM.
HomatkoBo I'.0. Kpirep u H.®. Kysnenosa
KPUMIHAJIBHO-TIPABOBY HOPMY BH3HAIOTh COIaJIbHO
3YMOBIICHOIO, SIKIIO: JisTHHS BiIOWBAE aHTUTPOMA]ICh-
Ky HAaCTaHOBY a00 Opi€HTaIlil0 0cOOH; MPABOBI 3aX0-
I, 0 He TOB’si3aHi 31 ceporo il KpUMiHAIEHOTO
3aKOHYy, HE B 3MO31 BIUIMHYTH Ha JIeBIaHTHY
TIOBEJIIHKY; corjajabpHa IICHXOJIOTS Ta
MPABOCBIIOMICTh TPOMAJsIH C(OPMOBaHI JIOCTATHHO
JUISL CHPUIHSATTS IHOTO SBHIIA SIK 3I0YHHY; BCTAaHOB-
JIeHa BiJIITOBIIANIBHICTH BiJIIIOBI/IA€ PIBHIO CYCITUIEHIX
BIIHOCHH, 3aKOHOMIPHOCTSIM PO3BHTKY CYCIIJIbCTBA,
KPUMIHAJIbHO-TIPABOBI 3aXO[M BiAMOBIAAIOTH MPHH-
LUIIaM Ta TEHAEHLISIM PO3BUTKY KPUMIHAIBHOTO IIpa-
Ba [2, c. 34]. I1.C. ToboJKiH feramizye, 0 XapakTe-
pPHCTHKA COIATBbHOT 3YMOBICHOCTI KPUMIHAJIBHO-
MPaBOBUX HOPM Iiependayae aHami3 EKOHOMIUHHMX,
MOJNITHYHUX, TICHXOJIOTIYHIX, MOPAIGHHUX Ta I1HIINX
(bakTOpIB, SIKI BUKIUKAIOTh HEOOXIIAHICTh ICHYBaHHS
HOpM KpuMiHajbHOTO mpasa [3, c. 3]. Iopsn 3 mum
A.A. MutpodanoB yci akTopH, fKi CIYryrOTh
MiJICTAaBaMH  BCTAHOBJICHHS KPHUMiHAITBHO-TIPABOBOT
3a00pOHH, PO3MIISAAE Y MEKaxX TaKUX rpym: 1) ropu-
JIMIHO-KPUMIHOJIOTIUHA;, 2) COIiaTbHO-CKOHOMIYUHA;
3) comianpHoO-TIcHXoMoriyHa [4, ¢. 65-75]. VYrtou-



KPUMIHATNBHE MPABO | KPUMIHOJTIOI 1A

HIOIOYM HaBeJICHI BUILE MOJIOKEHHS, 8 TAKOXK BPaxo-
BYIOUH Te, IO y KPUMIiHAJBFHOMY TpaBi KaTyBaHHS
BapTO OCHTI/PKYBaTH, TPYHTYIOUNCH Ha BiIITOBITHIX
MDKHAapOJHO-TIPABOBUX JOKYMEHTAaX, 32 HAIUM IIe-
PCKOHAHHSM, BapTO BECTH MOBY MpPO TAaKUA ONTHU-
MaJBbHUN Tlepemik  (akTopiB, IO BH3HAYAIOTH
COLIAIBHY 3YMOBJICHICTb KPUMIHATBHOT
BIIMOBITAJIHOCTI 32 WEH 3JI0YUH: MiDICHAPOOHO-
npasogi;,  HayiOHAILHO-NPABOBI;  KPUMIHONOIYHI,
coyianvbHo-ncuxonoeiuni.  lami  cmim  po3rIIsSHYTH
BHOKpEMJIEHHI HaMU (DaKTOPH TOKJIaAHIIIE.

1.  Mixcuapoono-npasosi  pakmopu  —
BiIOMBAaIOTh BUMOTH MIKHAPOJHUX KOHBEHIIIH Ta
MPOTOKOJIIB JI0 HHX, JIe WIEThCSA MPO 3armoOiraHHs
KaTyBaHHIO, HENIOJICBKUM a00 TakuM, 110 HPUHH-
KYIOTh TiIHICTh, BUJAM TOBO/PKCHHS Ta MOKapaH-
HSl, P LLOMY YMHUCHE ITHOPYBaHHS YU HEIOIEp-
YKaHHS SKOIOCH JICPKABOIO IIMX BUMOT MOKE MOTSIT-
HyTH [IJIs Hel TIONITHYHI CaHKMii 3 OO0Ky
JIEeMOKpaTH4HOi  cBiTOBOI  cmimpHOTH.  JliicHO,
migcraBoto it icHyBaHHA cT. 127 «KartyBaHHS»
KK Ykpainu € BIIITOBIHI HOJIOKEHHS
MDKHApOJHAX HOPMATHBHO-TIPABOBHUX aKTiB, IO
parudikoBaHi Ta IMIUIEMEHTOBaHI B HalliOHAJbHE
3akoHOJaBcTBO. OTKE, HOPMH  MIKHApOTHOTO
KpUMIHAIBHOTO IIpaBa TMpO BiAMOBITANBHICTH 32
KaTyBaHHs € IEPBUHHUMH, a HAalllOHAIIBHOI'O — BTO-
PUHHUMH, TOOTO TaKUMH, IO CTBOPIOIOTHCS Y
3B’SI3Ky 3 HAsBHICTIO BiIIMOBIAHUX MDXHApPOIHUX
koHBeHIiH. [Ipu mpoMy HalioHaIIbHI KPUMIHAIBHO-
MPaBOBI HOPMH, HA MiJCTaBl SKUX MEPECIiAyEThCS
KaTyBaHHs, MalOTh MOBHICTIO BiJIIOBIJIATH 3arajib-
HOTIPUUHATHM (CBITOBUM, €EBPOTIEMCEKIM) CTaHAAP-
TaM II0A0 NPOTHUIIl IBOMY 3JI0YHHY (30KpeMa,
Kongennii OOH mpoTn kaTyBaHb Ta IHIIUX XKOp-
CTOKHUX, HEJIIOACBKUX a00 TaKMX, 10 NPUHIKYIOTH
TiAHICTh, BUJIB TOBO/UKCHHA Ta TIOKApaHHS Bif
10.12.1984 p., €BpomelicbKiii KOHBEHI mpo 3a-
XHCT TpaB JIOOUHM 1 OCHOBOIOJOXHHX CBOOOI
(mami — €KIUI) Big 04.11.1950 p., €Bpormeiichkiii
KOHBEHIIIi TpO 3amo0iraHHs KaTyBaHHSIM Ta He-
JOAICBKOMY a00 TakoMy, IO TPHHWKYE TiJHICTb,
MMOBO/DKCHHIO YW TIOKapaHHIO Big 26.11.1987 p.
tomio) [5. c. 239-240]. Ilopsim 3 MM aKTH Kary-
BaHHS, IO BYMHEHI I Yac BIMHM, BBaXKaIOTHCS
BICBKOBHMH 3JI0YMHAMH Ta OyiM 3a00pOHEH] 111e B
1949 p. OKeHeBChbKMMM  KOHBEHIISIMH  Ta
BIJIMOBIIHUX JIOJJATKOBUX MPOTOKOJIAX JI0 HUX.

Boanouac y MikHapoIHOMY Ta HalioHaJIbLHOMY
3aKOHOJABCTBI YKpaiHM HE ICHye YiTKOrO BH3HA-
YEHHS! TOHATH, SIK «KAaTyBaHHS», GKOPCTOKE TO-
BOJKCHHS», «HEJIOJIChbKE MOBOKEHHs» Tomo. LIi
TEPMIHM 3aCTOCOBYIOTBCS [UIS ONHMCAaHHS ILiJIOTO
niama3oHy I, BKIIOYaoud (i3udHe YU TMCHXiYHE
3HYIAHHS, YTPUMaHHS B TEMHI Kamepi, BIIMOBY

HaJaTH 3aTPUMaHUM MOKIJIMBICTh 3aJ0BOJILHUTH
OCHOBHI ToOTpeOm Ttomo. Haibinem posropHyTte
(mupoxe) BU3HAYCHHS MOHATTS KaTyBaHHS JA€ThCS
y c1. 1 KonBennii OOH mnpoTu xaTyBaHb, a CT. 3
€KILI gitko mporomomye: «Hikoro He Moxxe OyTH
MiJAaHO KaTyBaHHIO a00 HENIOJCHKOMY YH TaKOMY,
0 MPUHWXKYE TiTHICTH, MOBOIKEHHIO ab0 MOKa-
paHHIO». Y MeXKaX €BPONEeHCHKOT0 MPaBOBOTO MPo-
CTOPY NUTAHHA TIYMau€HHsI ITOHATTS «KaTyBaHHS»
Ta CYMDKHHX 3 HHM TIOHSATh JA€THCA TEPEemycCim
€BpONECcHKUM CyJIOM 3 MPaB JIOIUHH (30KpeMa, y
crpaBi «Jlamis, Ppanmis, Hopseris, IlBeris Ta
Hinepnannn npotu ['penii» (1969 p. Cymom Oyio
BCTaHOBJICHO, 110 CHENH(IYHOI PUCOI0 KaTyBaHHS
€ HE XapakTep Ta CTYMiHb )KOPCTOKOCTI BUNHEHOTO
JisIHHS, @ MeTa, IO HHUM mepeciigyerscs) [6].
[Miznitme, npu posrisiai cnpasu «Ipnanais mpotu
Benukoi Bpuranii» (1978 p.), ueti Cyn po3pi3HuB
TP OCHOBHI TOHSITTS, SIKi 3aKJaJieH] Y 3MICTi CT. 3
€KIDUI momo cryneHst »KOpPCTOKOCTI TTOBOJKEHHS,
IIPH 1[LOMY OCOOJIMBE 3HAUEHHS MPH OIIHII CTyIe-
HS JKOPCTOKOCTI MaloTh Taki (pakTH, SK CTaTh, BIK,
CTaH 3A0POB’S JKEPTBHU, XapPaKTEP MOBOKECHHS YU
MOKapaHHs, y sIKiii 0OCTaHOBI, SKMM YWHOM 1 SKH-
MH METOJaMHM BOHO  3AIHCHIOBAIOCS, MOro
TPUBANICTh, HoOro Gi3W4HI YH TICHXOIOTIYHI
Haciiaku, Tomo [7]. 3 ypaxyBaHHSM BUKIIAJCHOTO,
MOXHA 3pOOMTH TakKuil BHCHOBOK: KaTyBaHH:I
3aliMae BEPXHIO MO3ULIIO 32 LIKAJIOK )KOPCTOKOCTI,
3a HUM HA€ HENOACBKE, a MOTIM NPHHUXKYIYE
TIHICTh TOBOKEHHS a00 IMOKapaHHI.

Pazom 3 THM, BapTO KOHCTaTYyBaTH, 1[0 THOHSTTS
«karyBanHs» y Konsenuii OOH npotu kaTyBaHb Ta
MOHSITTS, 110 JJAETHCS HAI[IOHAILHUM 3aKOHOAABIIEM
(ct. 127 KK  VYkpainu), MaioTh TMeBHI
HEBIJMOBIIHOCTI  (CyNepeyHOCTi), 30KpeMa Yy
HeCIBIAIiHHI NESIKUX 00’ EKTUBHUX i
Cy0’eKTUBHMX  O3HaK  KaTyBaHHA  (30Kpema,
HEY3TO/DKEHICTh HasBHA IIONO  BiJIOBIHOTO
TEPMIHOJIOTIYHOTO armapary, ¢opM, cy0’ekTa, METH
I[LOTO 3JI0YUHY). BijbIlle TOro, Takok HasBHI JesKi
HEY3roj/pKeHi (CmipHi) MOMEHTH MK CaMUMH
MDKHApOAHUMH HOPMaMHU, 110 3a00pOHSIOTH KaTy-
BaHHS (HANPHUKIIAA, BU3HAYCHHS TOHSTTSI «KaTy-
BaHHS» y PumcbkoMy cratyti MiKHapOIHOTO
KPUMIHAIBHOTO CYIYy € 3Ha4HO BYXYHM, HIXK Y
Kongenuii OOH npotu xaryBanp). OueBHIHO, IO
3rajladi  BHUINE Ta IHOIN CHIPHI  IOJIOYKEHHS
MDKHapOAHOrO MpaBa MalwTh OyTH Y3ro/DKEHI Ta
CKOpUTOBaHi, OCKUIBKM Bi IbOTO 3aJICKUThH
e(EeKTHBHICTb 1 TIOCKOHAMICTh CT. 127 «KaryBanHs»
KK Vkpainn.

2.  Hauionansno-npagosi  ¢axmopu  —
BiIOMBAIOTh CHUCTEMY BHYTPILIHBOJAEPKaBHUX HOP-
MaTHBHO-TIPABOBMX  aKTiB, 10  IOKJIMKaHi
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OPOTHIISATH KaTyBaHHIO Ta 1HIIMM »KOPCTOKHM, He-
JMOACHKAM 200 TakWM, IO MPHHIKYIOTH TiIHICTE,
BHJIaM TTOBO/DKCHHS Ta TMokKapaHHsI. B Ykpaini 3a-
0OpoHa Ta 3acyIXCHHS KaTyBaHHs I iHIIKX GopMm
HEJIIOJCHKOTO  MOBO/KEHHSI 3IIHCHEHI HU3KOIO
HaIliOHAJIHHUX 3aKOHIB 1 M3aKOHHUX HOPMATHBHO-
MPaBOBHX akKTiB, 30kpema: Koncrurymieto Ykpainu
(ct. 28), BIAMOBITHUMH KOACKCAMH Ta 3aKOHAMH,
Vkazamu Ilpesupenta VYkpaiHd, MOCTaHOBaMU
Kab6inery MinictpiB YkpaiHnu, BiIITOBIAHUMH HaKa-
3aMH,  PO3NOPSDKCHHSIMM,  IHCTPYKLISIMH  Ta
IHIIMMA BIIQJHAMH aKTaMH TOMIO. 3 yCiX HaBeze-
HUX BHUILIE [IOJIOKEHb LICHTPAJIbHE MicIle 0€3yMOBHO
Hanexuts KK Vkpainn. Tak camo, sk 1 3a
MDKHApOJAHUM MpaBOM, KaTyBaHHS B YKpaiHi
BU3HAETBCS  3JIOYMHOM, MPH ILbOMY SIKOT'OCh
AHAJIOTIYHOTO aJMiHICTPATHBHOTO TMPaBOMOPYIICH-
Ha He icaye. Y umHHOoMy KK  Vkpainu
BIJIMTOBITaJIbHICTH 32 IIEH 3JI0YWH BCTAHOBJIIEHO VY CT.
127 «KaryBanusa» (po3ain Il «3nmounHu npoTH xuT-
TS Ta 3I0pOB’sl 0cobmu» oro OcoOMUBOI YaCTHHU)
[8]. He3Baxaroun Ha KpWMiHANI3amil0 KaTyBaHHS,
3actocyBaHHs cT. 127 KK Vkpainu He MoxHa U
Joci BU3HATU e()eKTUBHUM. | Xoua 3rajgaHa craTTs,
3a/Ulsl Y3rO/KEHHS 11 3 HOpMamMH MIiKHApOJHOTO
3aKOHO/MAaBCTBA Ta TEHISHIISMH  TyMaHizarii
KpuUMiHaIBHOT BignosigambHOCTi, Tpudi (y 2005,
2008, 2009 pp.) 3miHIOBaNacs Ta JOMOBHIOBAJAcs,
OJHAK HaBITh TaKi 3aKOHOJABYi 3yCHJIJISI OCTATOUYHO
HE BUPILIMIM YUMAaJO0 AUCKYCIHHUX IUTaHb TeOpe-
TUYHOTO Ta MPHKJIAJTHOTO XapakTepy, 0 MOB’sg3aHi
3 KPUMiHAJILHO-TIPABOBOIO 3a00POHOI0 KaTyBaHHSI.
Hotenep HeMae 4YITKOrO TIyMaueHHS CYIOBOIO
MpakTHKo0 monoxenb cT. 127 KK  VYkpainw.
Binbiie TOro, SKIIO B TOJIOBHUX MIKHAPOIHUX
KOHBEHLISAX MOETHCSA MPO MOHSITTS «KaTyBaHHSI» Ta
«KOPCTOKE  TOBO/DKCHHS», TO Yy  UYHHHOMY
HaI[lOHAJILHOMY 3aKOHOJIaBCTBI 4OMYCh
BUKOPHUCTOBYEThCS MOHATTS «TopTypm» (cT. 1 KBK
VYkpainn) ta «¢iznuni crpaxganss» (4. 3 cr. 50 KK
VYkpainu), sk MeTa MoKapaHHS y BHJI 3aro0iraHHs
UM CYCIJIbHO HeOe3neyHuM mistHHsAM. Hapasi py-
e BXKJIMBO Uil MIPAKTUKU: TPUBECTH €JIEMEHTH,
IO BIJHOCATBCSA JO 3J0YHMHY <KATYBaHHS», ¥y
Bianorianicts 31 ¢r. 1 Konsenrii OOH nportu ka-
TyBaHb; 3pOOUTH HEMOXIMBUM 3aCTOCYBaHHS
amHicTii ab0 YMOBHO-ZOCTPOKOBOTO 3BiJIbHEHHS
Ul 0ci0, SIKi BYMHWIM KaTyBaHHS, MEPETJITHYTH
¢opmymoBanns cr.cT. 41 1 43 KK VYkpainu, mo6
BUKJIIOYUTH MOJKITUBICTb 3BiIBHEHHS BiJl
BIJIMOBIAaILHOCTI 0C10, KOTPI BUMHMIIN KaTyBaHHS;
KOHCTPYKTHBHO BH3HAYHTH MOXJIMBOCTI CTATHEHHS
LIKOJM 3 JIEpXaBH, AKIIO He OyIu BCTaHOBIEHI abo
BU3HAHI BUHHUMH 0COOM, KOTPi 3aCTOCOBYBAJIH Ka-
TyBaHHS; CTBOPUTH MNPO30pi MEXaHi3MU JJIsl TPo-
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MaJICBKOTO KOHTPOJIIO TPH PO3CIiAyBaHHI (akTiB
KaTyBaHb, a TaKO)X HaIllOHAIFHUI MPEBEHTHUBHHUNA
MeXaHi3M KaTyBaHHSM, IO BUIUTHBAE 3 BuUMor Pa-
KyJIbTaTUBHOTO MpoTokony a0 KonBeHwii mpotu
KaTyBaHb, TOILIO.

3. Kpuminonociuni ¢axmopu — BU3HAYAIOTH
CycliibHy  HeOe3leKy  KaTyBaHHS,  BiJHOCHY
MOIIMPEHICTh IOTO 3JI0YKHY, & TAKOXK MOXKJIMBICTb 1
JIOIILTBHICTh KPUMIHATBHO-TIPABOBHX 3aXO0IiB OOPOTH-
6u 3 HuM. ITouHemo 3 KOHCTaTaLii TOro, IO 3arajib-
HOBU3HAHUM y HayKOBOMY IUIaHI € MO3MIIiS PO BU3-
HaHHS CYCIILUTbHO HEOE3MEeYHNM OyIIb-SKOTO TIPaBOIO-
pYIIEHHS, a2 00’ €KTUBHAM KpPUTEPIEM BiIMEKyBaHHS
37I0YMHIB BiJl 1HIIMX MPaBONOPYIIEHb BHCTYNAIOTh
CTYIIHb Ta XapakTep CYCHUIBHOI  HEeOE3MeKH.
CycriinpHa HeOe3meka — e Taka 0O3Haka B MeXax 3a-
OOpOHEHOr0 KPUMIHAJTBHUM 3aKOHOM JIisSHHS, sIKa
BUpaXa€ BHYTPIIIHIO BIACTUBICTh TAKOTO JisSTHHS, sIKa
BKa3ye Ha HOro COIIalbHy CYTHICTb. Y IbOMY
3B’s3ky BapTo mnoromgutrcs 3 ILLA. DedemnoBum,
SIKUM B OCHOBY HAWCyTTEBIIINX KPHUTEPIiiB BCTAHOB-
JIeHHsSI KPUMiHAJIHHOI BiIOBINATBHOCTI 32 TEBHUIMA
3II0YMH TIOKJIAJA€ CYCHiIbHY HeOe3leKy Ta YMOBH
HEBiBOPOTHOCTI BifmoBiganpHocTi [9, ¢. 101-103].
Binrak xapakTep 1 CTyMiHb CycCIHiJbHOI HeOe3NmeKn
karyBaHHsa (ct. 127 KK Vkpaian) mnepemycim
3YMOBIIEHI 3HAYUMICTIO CYCIIIJIFHUX BiTHOCHH (3110~
POB’sl, BOJIA, 4Y€CTh, TITHICTH Ta IHINI BaXKJIMBI
00’ €KTH, BKITIOYAIOYH I JKUTTS), Ha SIKi MocsATae ek
370YMH, TSDKKICTIO IIKOAM, IO MOXe OyTH
3aro/lisTHa MOTepHiJioMy (TIOYWHAFOYH BiJ] CHIILHOTO
¢iznyHOro 600 200 (GI3UYHOTO YW MOPAIBHOTO
CTpaXIaHHS  Ta  3aKIHYYIOUH  JICTAJbHUMH
HACJIIJTKaMH ), JKOPCTOKICTIO 1 3yXBaJICTIO CIIOCOOIB
foro BYMHEHHS (LIIXOM HaHECEHHsS Mo00iB, My-
yeHHs abo0  IHIMWX  HACWIBHHMIBKHX  JIiH),
cnenudikoro BUHH (YMHCIOM), MOTHBIB (30Kpema,
MOTHUBIB PacoBOi, HAIIOHAJTBHOI YH PpeNiriiHHOI
HETEPIIUMOCTi), METH (IIPUMYCHTH MOTEPILIOTO YU
IHIITY 0CO0Y BUMHUTH JIii, [0 Cymepeyarh iX BOMi, Y
TOMY YHUCIIi OTPUMATH BijJi HhOTO a0o iHIIOI 0coOu
BIJOMOCTI 4M BHU3HAHHS, a00 MMOKapaTH HOro 4u
iHIIy 0ocoOy 3a Aii, CKOEHI HUM abo0 1HIIOK 0cO00I0
Yd y CKOEHHI fAKMX BIiH a0o iHma ocoba
MiZI0O3PIOETBCS, @  TaKoX 3aJSIKyBaHHS — 9H
JUCKpHMIiHAaIlig Woro abo iHmmx ocib) Ta cy0’ekTa
(sIK 3aranpHUM, TaK i CrIeIiaIbHAN — CITy’)k00Ba 0Co-
0a TOI0) IIFOTO MOCSTAHHSI.

KaryBanHs nmocTtae B SIKOCTI OHOTO 3 HAaHOIIbII
CycHiIbHO HeOe3MeUHUX Pi3HOBHIIB 3JI0UMHIB MPO-
T ocobu. Lle mocAraHHS OTOTOXHIOETHCS 3 OYIb-
SIKOIO TIPOLIEAYPOIO, IO 3aNOII0E JIFOIUHI MYKH i
O1J1b, HE3QAJIEKHO BiJ 0OCTaBHH 1 IijJ€H, HE3AIEKHO
BiJl TOTO, UM 3aKIHUYETHCS MMOKApaHHs LI€I0 Mpole-
JIyporo abo 3a HEH CIIiIye MO30aBJICHHS JIIOIUHU


http://uk.wikipedia.org/wiki/%D0%91%D1%96%D0%BB%D1%8C
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KHUTTS. Y KaTyBaHHSAX BHABJSIIOTBCS YCTaHOBKHU
CYCITIITBCTBA IOJI0 MOPAJIBHOI Ta (Pi3WYHOT CYTHOCTI
IHAMBIZA, TaK caMO SK 1 OILHKa HOro CcoLiaJbHO-
MpaBOBOTO cTaTycy. Bce 1e roBopuTh mpo Te, IO
CYCHUIBCTBO 1 KOXXHHMH TPOMaisSHHH Mae OyTH
HafiitHO yOe3medeHWi Bi KaTyBaHb. Binrak Bcra-
HOBJICHHSI KpUMIHAJIBHOI BiAMOBINAIILHOCTI 32 KaTy-
BaHHS € HEOOXIMHUM 1 3HAYYIIMM KPOKOM, SKHN
IPYHTYETHCSI Ha ICTOPUYHOMY Ta MDKHAPOITHOMY
JOCBiJll, a TaKOX Ha KyJIbTYPHHUX, TYMaHICTHYHUX,
peNirifHuX Ta iHIIUX COLiajJbHO 3HAYYIIMX 3aca-
Jax.

3 mpuBOAY BIAHOCHOI MOIIMPEHOCTI KaTyBaHHS
3a3HaYMMO IIPO TaKe: LEH 3I0YMH € HEMOOANHOKHM,
0cO0JMBO KONMHM HAETbCA TPO MPOTHUIIPABHY
TSUTBHICTH TIPAIiBHUKIB MPaBOOXOPOHHHUX OPTaHiB
(omHOYACHO BiH € 1 JIATEHTHHM, OCKIJIBKH caMi
MPaBOOXOPOHHI OpPraHH € BiANOBiJaJbHUMH 3a 3a-
KOHOM TI0/0 30WMpaHHA CTaTUCTHYHOI iH(opmarii
PO BYMHIOBAHI 3JI0YHMHHI isSHHS, OJHAK, Bpaxo-
BYIOUM KOPIIOPaTHBHI IHTEpECH, JyXKE YacTo
BIIOMOCTI TIpO (PaKTH KaTyBaHHA HUMH IIPUXOBY-
1o1bcs). 3a nanumu MBC VYkpaiau y nepiox 3 2002
o 2011 pp. Oyno 3apeectpyBanio 592 dakTu Kary-
Baub [10]. [TapanenpHO 3 IUMHU JAHUMH OO0 BYH-
HEHHS KaTyBaHb iCHYIOTH i iHmm. Tak, O.A. Map-
tuHeHKo Ta J[.A. Ko03iH, crimparounchk Ha mpoBee-
HUN HUMH JOKJIQJHUN aHalli3 KPUMIHAJIbHUX CIIPaB,
3a3HayYalOTh TPO Take: a) y MisTIBHOCTI MUl
HasBHI Ta momupeHi gaxktu katyBaHas (28,0 %), y
Tomy umcii maixke 11,0 % — BUTOHYEHI, OJHAK IIi
(daktu BIJIIOBITHO HE KkBaJ1i(DiKOBaHi,
«B110yBa€eThCs (haKTUIHE MacKyBaHHS (DaKTiB KaTy-
BaHb MiJ 1HII, MEHII BaXKKi 3 TOYKU 30py IOPHIUY-
HUX HAcHiJKiB 1 pe3oHaHcHocTi, mii. [lilicHi kaTy-
BaHHS... KBATI(IKYyIOThCS SK «IIEPEBHUILNEHHS IOB-
HOB&)XEHbY», «3JIOBKMBaHHSA HUMm» [11, c. 42]. 3a
JAHUMHM 1HIITUX COILIOJIOTIYHUX JIOCIIPKEHb, III0PO-
Ky moHaa 600 THCSY yKpaiHIIB CTalOTh >KEPTBAMH
KaTyBaHHs Ta IHIINX PI3HOBUIB IOTAHOTO TOBOJI-
xeHus [12, c. 17 ]. LlikaBum € Takuii (akrt: y
cydacHil YKpaiHi KaTyBaHHSI MOXeE BiJOyBaTucs,
Tak OM MOBHUTH, «aBTOMaTHYHO», KOJIU 0coOy, Ha
mizcTaBi KPUMiHAJIBHOTO, KPUMiHAIBHO-
MPOIeCyaTbHOTO Ta KPHUMiHAIBHO-BUKOHABYOTO
3aKOHOJaBCTBA, IPOCTO MOMIIIYIOTh B HECTEPIIHI Ta
HEJIOJCHKI (KOPCTOKi) YyMOBH mepeOyBaHHS (30K-
pema, 10 130JSATOPiB TUMYACOBOTO TPHMAHHS,
KIMHAT JUIs TpPUMaHHS 3aTPUMaHHX, BiJIOBiTHUX
KPUMiHAIbHO-BUKOHABYMX YCTaHOB Tomo). OTXe,
JaHl 1100 BiJHOCHOI MOUIMPEHOCTI KaTyBaHHS B
VYkpaiHi € CIyIHUMA.

[le ogHUM BaXKJIMBUM MOMEHTOM, IO Ma€ 3Ha-
YEHHS Ul KPUMIHONOTIYHUX (aKTOPiB, € PO3IIAL
MUTAHHS TIPO T€, HACKIJIBKH Ba)XIIMBO BECTH 00-

poTeOy 3 KaTyBaHHAM KpUMiHaJbHO-TIPABOBUMHU
3axofaMy. 3a HamlMM [IEPEKOHAHHSAM, caMme
KpUMiHAIbHE TIPABO € TIEI0 MPIOPUTETHOIO TaITy3-
310, Ha $Ky, 3 OIJISAy Ha 3MICT MDKHApOIHUX
KOHBEHLIH, JepkaBa  MOKJIagae  00OB’SI30K
MPOTUAISATH KaTyBaHHSM Ta IHIINM >KOPCTOKHUM,
HENIOACHKMM  a00 TakuM, 10 NPUHIKYIOTh
TiAHICTD, BUAaM MOBOPKEHHS Ta mokapaHus. JKoa-
Ha iHIIA Tajxy3b HAI[lOHAJTHHOTO TIpaBa MPSMO HE
BCTAHOBJIIOE BiJNOBITAILHOCTI Ta IOKAapaHHS 3a
karyBaHHS. OTKe, KpHMiHali3alisi KaTyBaHHS €
a0COMIOTHO NPAaBWIBHUM KPOKOM YKPaiHCBKOTO
3aKOHOJABIIS, OCKLIBKH, IPYHTYIOUHCh Ha HAYKOBUX
3acafax KpPUMiHAJIBHO-TIPAaBOBOI 3a0OpOHU, IIE €
BHIIPABJaHUM 1 JOPEYHUM «TOJI i TIIBKU TOII, KO-
J¥ HEMae Ta He MOXe OyTH HOPMH, LIO JOCHTh
e()EKTUBHO PETYJIIOE BIAMOBIAHI BIIHOCHHH METO-
JaMH 1HIIUX Tany3ei mpasa» [13. c. 105].

4. CoyianvHo-ncuxonoziuni pakmopu — Bu3Ha-
YaloTh  PIBEHb  CYCHUIBHOI  MPaBOCBiIOMOCTI,
CYCHUIBHOI TICUXOJIOTii, iCTOpHYHI Tpaauuii, a Ta-
KOX TEHJIEHIII PO3BUTKY KPHMIHAIFHOTO 3aKOHO-
JABCTBA IIOAO BiJNOBINANBHOCTI 3a KaTyBaHHS.
Caii MOroIUTUCS 3 THM, IO KPUMIHAILHO-TTPABOBA
3a00poHa JisHHS (KaTyBaHHS BKIIOYHO) BUTIpaBAa-
Ha JIAIIE TOJi, KOJIW CYCHUIBHOIO TICHXOJIOTIEI0 Ta
MPaBOCBIIOMICTIO TOW a0 iHMIMHA PI3HOBUA

JeBiaHTHOI (HermpaBoOMipHOI) MOBEiHKH
CIpuiMaEeTbcsi K TakWd, 10  TOTpedye
KpuMiHanbHOi KapHocTi [14, c. 84]. Te, mo

CYCHIJIBCTBY He Oaiimyka mpoOiieMa KaTyBaHb, Te, 10
icHy€ YUMaJo rpPOMaJICKUX 00’€1HaHb
(iHIIaTUBHUX TPYI), IO 3AIHCHIOIOTE MOHITOPWHT
OyIb-SIKMX MPOSIBIB ’KOPCTOKOI'O TIOBOJDKEHHS, T€, 1110
KOKHHUI aKT 3aCTOCYBaHHS TOPTYP BHUKJIMKA€E HA/(3BU-
YaliHy PE30HAHCHICTh 1 TPHBAI CYCHUIBbHI JUCKYCI,
BXeE caMe T0 co0i CBIUMTH MPO BAKJIMBICT TEMATH-
KH TI0JI0 TIPOTH/IIT KaTYBaHHSM Y TPABOCBIZIOMOCTI Ta
TICUXOJIOTIT YKPaiHCHKOTO COLIlyMY B3araiii i OKpeMux
rpomMajisiH 30kpema. [Ipu 11boMy BUMHEHHS KaTyBaHb
3YMOBJICHE pizHUMH COLliJIBHUMH Ta
[ICUXOJIOTIYHUMHU TPUYHHAMHU: a) ICTOPUYHO CKIIa-
JEHUMHU BOPOXXUMH CTOCYHKAMH MK TIEBHHUMHU
HalisIMM Ta HApOJHOCTSIMHM, IIO NEPEAAIOTHCS 3
MOKOJIHHS 10 TOKOJIiHHS; ©) BUKPHUBJICHUM YSB-
JeHHSIM  OKpeMHX  CciIyx00Bux  ocid  mpo
BCE/I03BOJIEHICTh 1 OE€3KapHICTh; B) MpPOTAIWHAMU
BHUXOBAHHS T4 HEJOJIKAMH OCBITH; T) MONIUPEHHIM
KYJIbTY HAacHUJIbCTBA Ta YKOPCTOKOCTI; T) YIyIICHHS-
MU JIEp>KABHOTO KOHTPOJIIO 1 T. iH.

Ha migcraBi BuknameHOro ciix 3poOUTH Taki
BHCHOBKHU:

1. Jns xpuMiHamizamii QisHHS, nepeadaueHoro
ct. 127 KK Ykpainu, y HalioHaIbHOTO 3aKOHOJIaB-
1151 HeOIMiHHO Oy yci 00TpyHTOBaHI, HEOOXiHI Ta
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JNOCTaTHI ~ MDKHApOJHO-TIPaBOBi,  HALIOHAJIBHO-
TIPaBOBI, KPUMIHOJIOTIYHI ~ Ta  COIIaJbHO-
MICUXOJIOT1UHI (pakTopH, 1O B LiIOMY i BHU3HAYMIU
COLIIATBbHY 3YMOBIICHICTh KpUMiHAJIEHOT
BiJIMTOBITaJIbHOCTI 32 KaTyBaHHS.

2. BianoBiiabHICTh 32 KaTyBaHHS Ma€ OyTH Iie-
penbadena TUTBKA y KpUMiIHATBHOMY
3akoHOAaBcTBi. [Ipu 11bOMy MOTPeOyIOTH peTenbHOT
HAYKOBOI PO3pPOOKH MHUTaHHS, [0 CTOCYIOTHCS BUB-
YEeHHS MIO3UTUBHOTO MDKHapOAHOTO Ta
3apy0ixkHOro aocBigy. He BukiarouaeMo, 1o y 4uH-
Homy KK Ykpaiau MOXyTb 3’SIBUTHCS HOBI HOPMH,
SIKi KpUMIiHATI3yBaTH O JOJATKOBO i, IO IMOJISTa-
I0Th Y )KOPCTOKOMY YH HEJIIOJCHbKOMY TIOBOJIKCHHI.

3. 3 ypaxyBaHHSM BHKJIJEHOTO BapTO 3aIPOIIO-
HyBaTH: 1) BIAMOBIAHUM MIXHAPOAHUM OpraHaM
(opramizamissiM) — 3mIMCHUTH  TEPMIHOJIOTIYHY
yHi(IKaIil0 HU3KH TOHATH 1 TEPMiHIB, TIOB’I3aHUX
i3 MUTaHHSAMH 3aMO00iraHHs KaTyBaHHSM, Y TEKCTi
KKOJI3IHHUX» HOPMAaTHUBHO-TIPaBOBUX aKTIiB
KOHBEHIIIHHOTO 3HAYCHHS, a TAKOXK HE MPHITyCKATH
y MaiOyTHROMY TEPMIHOJOTIYHUX TOXHOOK; 2)
HalllOHAIPHOMY 3aKOHOJABLIO — IPHUBECTH Y
BiamoBiaHicTh 3 BuMoramu Kouseniii OOH npotu
KaTyBaHb nojoxkeHHs cT. 127 KK Ykpainu, Bpaxo-
BYIOYH OCOOJIMBOCTI MOBH 1 TEXHIKH HaIliOHAJILHOTO
KPUMIHAIBHOTO 3aKOHY; YHEMOXKJIMBHTH 3aCTOCY-
BaHHA amHicTii abo  yMOBHO-ZOCTPOKOBOTO
3BUIBHEHHS IS OCi0, SIKi BUMHWIM KaTyBaHHS; Tie-
PErJISIHYTH, Y KOHTEKCTI BHKJIAZAEHOTO, 3MICT CT.CT.
41 1 43 KK VYkpainu; 3a0e3MeunTH BiAIIKOyBaHHS
IIKOJIM 3 JICPKaBH, SKIIO HE OyJiM BCTaHOBJICHI abo
BHU3HAHI BHHHUMH 0COOH, KOTPi 3aCTOCOBYBaJM Ka-
TyBaHHS; CTBOPUTH MPO30pi MEXaHi3MU JJIsl TPo-
MaJICbKOTO KOHTPOJIIO TPU PO3CTiAyBaHHI (hakTiB
KaTyBaHb, a TaKOX HAaI[IOHAIGHUH MPEBEHTHUBHUN
MexaHi3M KkaryBaHHsM; 3) [lnenymy Bumoro
CHeLiaNi30BaHOro Cyny YKpaiHM 3 po3risimy
IUBUIBHUX 1 KPUMIiHQJIBHHX CIIPaB — YXBaJHTH
BIJIMOBIIHY TOCTaHOBY WIOJ0 KBawmi(ikamii Kary-
BaHHsI, 2 TAKOXK PO3TIYMAYUTH Bi/IMOBIIHI MOHATTS
Ta TEpPMiHH, IO BXWBaIOThcs y cr. 127 KK
VYkpainu; 4) cyansaMm i npamiBHHKaM IPaBOOXOPOH-
HUX  OpraHiB —  3a0e3NeYyuTH  BUBYCHHS
MDKHapOAHOTO Ta HAllOHAJBHOTO 3aKOHOJABCTBA
010 3aro0IiraHHs KaTyBaHHSM, a TaKOXK MPAKTUKU
€BpOMENCHKOTO CyAy 3 TPaB JIOAWHU.
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I'.H. Texecaunkmii

ComnpanbHasi 00yCIIOBICHHOCTh KPUMUHAIBHOM OTBETCTBEHHOCTH 33 UCTS3aHUEC

Cratbs MOCBSIIIEHA BBISICHCHUIO COIIMAILHONW 00YCIIOBJICHHOCTH YTOJIOBHOW OTBETCTBEHHOCTH 32 IBITKH.
YcTaHoBICHBI ()aKTOPHI, OMPEACISAIONINE TaKyl000yCIOBICHHOCTh: MEKIyHAPOTHO-TIPABOBBIC;, HAIMOHAIb-
HO-TIPaBOBBIC; KPUMUHOJIOTHYECKUE; COIUAIBHO-TICUXonoruueckue. Cenanbl BRIBOJBI U C(HOPMYITHPOBAHEI
MPEUIOKEHHS TI0 COBEPIICHCTBOBAHHUIO COOTBETCTBYIOIIMX YTOJIOBHO-TIPABOBBIX MOJI0XKEHUH.

G.N. Telesnickiy

Social conditionality of criminal responsibility for torture

Article is devoted to the social conditionality of criminal liability for torture. The factors that determine
such conditionality are set: international-legal, national-legal, criminological, social and psychological. The
conclusions are made and proposals for improvement of the relevant criminal-legal provisions are formu-
lated.
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