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CTAHOBJIEHHA ITPABA TEPKAB HA CAMOOBOPOHY

Y ecmammi docnioacyromuca npobnemu npoyecy cmanonents npasa 0epicag Ha camoob0poHy, mpaHc-
Gopmayis npasa 0epaicas Ha camoobOPOHy 6 IHCIMUMYM MIJCHAPOOHO20 NPABa, MOOMO CIMAHOGIEHHS. CYYac-
HO20 3MICMY Yb020 [HCIUMYNLY, AHANI3Y I0NOBIOHOI HAYKOBOI OYMKU, A MAKONC BUCYBAEMbCA MA NiOmeep-
02iCyEMBCA Me3a npo me, Wo Npaeo 0eprHcas Ha CAMOODOPOHY € OOHUM 3 He8i0 EMHUX NPAB 0epiHcas CyUdCHO-
20 MIJICHAPOOHO20 Npasd, nepedycim — Apasa MIKCHApOOHOI be3neKku, aoddice nepedycim HAUNOUUPEHIUOo0
niocmasor0 3aCMoCy8aHHsL CUNU OEPHCABAMU € Peani3ayis HUMU NPABA HA CAMOOOOPOHY.

Koarouosi ciioBa: IpaBoO ACPIKABU Ha caMoo6op0Hy, CIipaBCJIMBa BiﬁHa, 34CTOCYBAHHA CHUJIU, CaAMO3aXUCT

1 caMmo30epeKeHHs.

[HcTUTYT camMOOOOpOHHM — € OXHUM 3 Haii-
JABHIIIUX IHCTUTYTIB MDXKHAPOJHOTO IpaBa. 3 J1aB-
HiX "aciB i goremep camoobopoHa Oyma i 3aiu-
IIA€THCS OAHMM 13 3acO0iB BiJBEepHEHHS arpecii i
BIJHOBJICHHS IEPBMHHOIO CTaHOBHUIIA JEpXKaBH,
sika 00opoHsAeTbca. OpHAK B Hall 4yac NPUHLUI
HE3aCTOCYBaHHS CHJIM a00 3arpo3U CHIIOIO € OIHUM
3 OCHOBHMX HPUHIMIIIB Cy4aCHOTO MIKHApOIHOTO
npaBa. Ta Bce )k Taku B MDKHApOJHOMY IIpaBi iCHye
BY3bKE KOJIO IiJICTaB TaK 3BAHOTO 3aKOHHOIO 3aCTO-
CyBaHHs Jiep>KaBaMH 30pOHHOT CHIIH, Y BU3HAYEHUX
MeKax 1 IiJ] KOHTPOJIEM CBITOBOTO CITiBTOBapHCTBA.
Takoro mizcTaBo0 MOke OyTH 3aCTOCYBaHHS CHIIN
JepkaBaMH B MOPSAKY pealtizalii HUMM IpaBa Ha
caMOOOOPOHY, TaK SIK 1€ IPaBo AEPKaB 3aKpillJIeHE
B Craryti OOH. OTxe, MOXHa cKa3ard, MO Iei
IHCTUTYT HE BTPATHB CBO€I BAKIMBOCTI , BiH 30epi-
ra€ CBOIO aKTYaJIbHICTh B Cy4aCHHMX YMOBax. Ajxe
icaye To#t ¢axr, mo Craryr OOH mocraBuB BiliHY
1032 MEXaMH 3aKOHY, OJTHAK He JIiKBilyBaB B KOpEHi
HeOe3MeKy 3arpo3u MHUpY, 30KpeMa pO3B'sI3aHHS
aKTiB arpecii y BiJHOCHHAX MiX Cy0'€eKTaMu MiKHa-
poxHoro npasa. Lle poOuTs npaBo aepkaB Ha camo-
00OpOHY OZHUM 3 HEBiA'€MHMX IIPaB ACPKaB Cydac-
HOTO MIKHapOAHOIO IpaBa, IepenyciM — ImpaBa
MikHapoaHoi Oe3reku. [ligBumienHs epekTuBHOCTI
MDXKXHapOIHO-IIPAaBOBOTO PEryJIIOBaHHS CaMo000po-
HU JIep’KaB € OJHUM 3 KPOKIB JI0 3MIITHEHHS BCi€l
CUCTEMH TapaHTili Mi>KHAPOIHOTO MHPY Ta OE3MEeKH.

[Tpu po3msizi npouecy CTaHOBJICHHS IpaBa Jep-
JKaB Ha cCaMOOOOPOHY JOCHUTH IIIKaBUM € Te, Kl BCE

K TaK{ YSIBIICHHS PO JAaHUM iHCTUTYT MIKHApO.-
HOTO IIpaBa ICTOPUYHO MEpPeayBald 3aKPiINICHHIO
HOPMH PO MPaBO Ha CaMOOOOPOHY B MI>KHApPOIHO-
My TpaBi.

Panimme xoxkHa aepxkaBa B Oyab-sKWid 4ac i 3
OyIb-SKOT MPUYUHY MOTJIa 3BEPHYTHUCS JI0 BIlHH, juUS
ad bellum (mmpaBo Ha BiifHy) Oyn0 HEOOMEKEHUM.
HeBperynboBaHicTh MIKHAPOTHUM TIPaBOM BCi€l
oOacTi MiXk/Iep>)KaBHUX BiJIHOCHH, 110 BITHOCSATHCS
JI0 3aCTOCYBaHHsI CHJIM, CTBOPIOBaja BC1 yMOBH JUIS
JIO3BOJICHOTO 3BEPHEHHS 10 (PAKTUYHOIO 3aXHUCTY
JIEPYKAaBHOTO CyBEpEHITeTy. Y OULIBIIOCTI BUMAJIKIB
3aCTOCYBaHHS (paKTHYHUX 3aCO0IB 3aXUCTY JAeprKa-
BU MOcHIIajucs Ha "camo30epekeHHs", "HEOOXiIHY
obopony", "camozaxuct", "3axucTt rpomMansiH" i
"[MpaBo mepecitiayBaHHs Mo rapsdux ciigax’.

Teopist crnpaBemnmuBoi BiitHE (bellum justum),
Halicrapinia i1 HaliBigoMiIIa 3-TIOMiXK MI>KHApPOIHO-
npaBoBUX (OpPM BPEryJIIOBaHHS 3BEPHEHHS [0
30poi, B yCi BiKM i B YCiX HapoJiB 3HaXoquiIa cooi
npuGiunukis. i 3arampmHuil 3micT — BiiiHa, AK
HeoOXiHe 3710, IOBUHHA OyTH BHUIIPABIAaHA HAJEXK-
HOIO MiICTaBOIO Ta JOTPUMAaHHSAM HPOLEAYPU Oro-
JIOIICHHS.

®. Birropia, ®@. Cyapec, A. JkeHTini, a 3ronom
I'. I'portiii Ta #ioro MoCIiJOBHUKH 3POOHITH TIOHSATTS
PO CIIPaBEe/IMBY BiiHY OUTBIT IOPUINYHUM, — BOHU
BU3HAYMJIIN, 1110 JIeP>KaBU MAIOTh Cy0'€KTUBHE IIPABO
BUKOPUCTOBYBaTH 30pOIHY CHIIy BHKIIOYHO SIK
3aci0 3aXHCTy ¥ BIIHOBJICHHS CBOIX IIPaB 1 M0 IOPH-
JTUYIHAM (haKToOM, MiFCTAaBOIO JIJIS peai3allii Ha3Ba-
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HOTO TIpaBa, BUCTyHae "HIIIO iHIIE, SK MPaBONOpY-
menHs (iniuria)" (I I'pomiit). it muesmi BaeHUX
BIIACTHBO OYyJIO PO3AIIATH BCE OO'€KTHBHE MPaBO
3aJI’KHO BiJl MOXOMKEHHS HA CUCTEMH IPUPOIHOTO,
0OKeCTBEHHOTO Ta IFOJICEKOTO TpaBa abo IpaBa
IIPUPOIHOTO Ta BCTAHOBJICGHOTO BOJIEIO. BianosinHo
BOHM a00 PO3PI3HSIIN TPH BUIM IIJCTAB IS CIIpa-
Be/uMBHX BiliH (jus ad bellum) — 3a 6okecTBeHHUM
IIPaBOM, 38 IPUPOTHUM IIPABOM 1 3a JIFOACHKUM IIpa-
BoM — (J>keHTini), a0o MMoB'sI3yBau MpaBo Ha 3aCTO-
CyBaHHs 30pOHHOI CHJIM BUKJIIOYHO 3 KaTeropiero
npupoaHux npas (Birropia, ['pomiii) [7, c. 12].

OTtoTOXKHIOBAaTH IHCTUTYTH bellum justum Ta mpa-
Ba Ha CaMOOOOPOHY HEMOXKIIMBO, IIEPIII 32 BCE TOMY,
oo 1e He 3aBxau Oynma TiTbkH OOOpOHHA BiifHa,
CTIpaBe/IMBa BiffHa pO3MOYMHANACHE 3 0araThbox
MIPUYWH, Ha OCHOBI pi3HUX MmiacTaB. [0J0BHA X Bij-
MIiHHICTb iICTOPHYHOTO MTOHSATTS CIIPAaBEINBOT BIHHU
Bix "caM0000OpoHH" y By3bKOMY PO3YMiHHI B TOMY,
IO CIIpaBeJIuBa BiliHa 3arajioM nependadae HacTy-
HaJibHi .

B naymi mixuaapogroro npasa y XVII — XIX cr.
iCHyBaia TO3WTHUBICTCbKA KOHIEMINiS, s SKOi
XapakTepHUM OyJI0 TBEp/KEHHS TOTO, IO, "BiliHA €
(haKTUYHUM CTaHOM, SIKUM BU3HAETHCS Ta, B JCIKOMY
BiJTHOIIICHHI, PETYIIOETHCS MDKHAPOTHUM TIPABOM,
ajge He BCTaHOBIIOeThCs HuUM'" [6, c.230]. Ilpote
MTO3UTHBICTH KaTeTOPUYHO HE BiJIMOBIUTUCH BiJT T€O-
pii bellum justum. Hanpukiami XVIII ct. 1. Mozep
PO3BHHYB Ha 3acajax LbOT0 MPABOBOIO IHCTUTYTY
CTaBIIEHHSI /IO BIHU SIK J10 Ayeli, abo IBOOOO HaITiH,
3aco0y BUpIMIEHHS MKHAPOIHUX CIOPIB, TPOTE HE
JIIIE 1 He CTIJIBKY CIIOPIiB TIPO TPaBO, CKITEKH Oy/Ib-
SAKMX CYyIEepeuHOCTEeH Yy JAep)KaBHHUX IHTEpecax.
BiifHa, oTke, Oyita BU3HaHA Ha TIPAKTHIL 1 B HAYII K
3aci0 He JMIIe 3aXUCTy IpaBa, a W BCTAHOBJICHHS
rpaBa i 3MiHH mpaBa. Bike y KofieKkci MixkKHapOIHOTO
mpaBa I. baronum, BimoOpaxkaeThcs TmoTpeba y
BCTaHOBJICHHI HaJl ()aKTHYHUM CTAaHOM Bil{HH IpaBO-
BHUX OOMEXEHb, aJKe BilfHA XapaKTepu3yeTbcs, SK
030po€eHa caM0000OpOHa OfIHIET epPKaBHOI BIaIN y
cyrepedili 3 IHIIOK JepKaBHOIO BIanor. ToOTo
BiliHa, IepenyCciM po3IIAgaeThes, SIK IOPUANYHUH
3acib 3axucty. [1, ¢.306-315, 510].

Jns mikaapogHoro mpaBa mepiomy Bimx Becrt-
(hanpcpkoro Mupy 1648 p., OUTBII XapaKTEpPHUM €
OIIEPYBAaHHS TAKUMHU IMOHSATTSMH, SIK CYyBEpPEHITET 1
paBocyO'eKTHICTH Aep)kaBh. J[epikaBa — roioBHUI
cy0'ext miknapomHoro mpasa. o xinms XIX cr.
(hopMyeThCst IHCTUTYT "OCHOBHHX IpaB JeprkaBh',

yepes sKi BOHa YTBEPKYE 1 3/MICHIOE CBOIO MiXKHA-
poaHy mpaBocy0'ekTHiCTh. OCHOBHI TpaBa '"Biac-
TUBI Jep)kaBaM, HEBIMUYXKyBaHI 1 3aBKIH MAalOTh
oytu B HasBHOCTI" (D. Maprenc) [4, c.301-304].
[lepenik OCHOBHHX NpaB JepXkKaBH YTBOPIOIOTb:
paBo camMo30epeKeHHs (CaM03aXnCTy), a00 "mpaBo
Ha iCHyBaHHS 1 camo30epekeHHs'", TpaBO TepH-
TOPiaTbHOCTI, TPABO HE3AIEKHOCTI, TPABO Ha MOBA-
ry i 4ecTb, IPaBO HAa MIDXKHAPOAHE CIIJIKYyBaHHS,
paBo mpuMycy. J1st mocmiKeHHs BUTOKIB 1HCTH-
TYTy IpaBa JiepXaB Ha caMOOOOpPOHY MaroTh Haii-
OinpIie 3HAUYEHHS TPaBO caMO30epekeHHs, MPaBO
TEPUTOPIATHHOCTI, TIPABO HE3AIEKHOCTI Ta MPaBO
puMycy, 00 3aCTOCYBaHHS BIHCHKOBOI CHJIM IOB'SI-
3yBayocs nepenycim 3 anmu [7, ¢. 17].

ITocnnanHs Ha caMO30epeKeHHS 3aCTOCOBYBaja-
csl HalYacTille B CUTYyalisiX, KOJIM OIHA JiepXKaBa
3aCTOCOBYBajla CHJIy INpPOTH 1HIIOI, Ha TEPUTOPIii
SKOI TPETHOIO AEP’KABOIO CTBOPIOBaJIAcs HeOe3meKa
inTepecam mepmoi. [Ipukimamom camo3depeskeHHs
MOJKe cITy)KuTH cripasa "Jlatcekoro ¢moty". Y 1807
poui BenmukoOpuranisi, sika mepeOyBayia B CTaHi
BiifHM 3 Dpanmieto, 3axanana Bix [lanii, 1o xop-
JIOHIB sIKO1 HaOMIDKanacs (paHIly3bKka apMis mepe-
nadgi ii oty mig OpUTaHCHKY OXOPOHY 3 YMOBOIO
HOTO TIOBEpHEHHS Ticys 3aKkiHueHHs BiHU. [licis
Toro, K JlaHis Bigxuiwia o BUMOTY, BenmnkoOpu-
TaHis, TOCIABIINCH Ha caM030epeKeHHs i HEOOXiHY
obopony, OombapayBana KomeHrareH, 4acTKOBO
3aXOMUBIIHA JTATCHKUI (IIOT, a YaCTKOBO HOTO 3HH-
muB [3].

1. MonTeck'e y cBoiit mpari "[Ipo myx 3axoHiB"
(1748 p.) posrsmae camo30epeskeHHs Ta TIOPIBHIOE
Horo 3 caMOOOOPOHHOIO JIFONMHU. BiH Takox BKasye
Ha Te, 10 MPaBo BilHW BUILTMBAE 3 HEOOXiTHOCTI Ta
CYBOPOI CIPaBEIJIUBOCTI 1 TOMYy caM030epeskeHHs
Jlep’kaB, Ha BiAMIHY BiJi caMOOOOPOHHW JIIONEH,
MOXKE BUIEpeKaTy Hamaf [5, ¢.123].

®.D. MapTteHc nucas, o MMPaBo caMo30epeKeH-
HS 1 pelTa OCHOBHUX IIPaB HaJIe)KaTh KOXKHIN He3a-
nexHil gepxasi. Take mpaBo JepkaBu, 3a MapTeH-
COM, HE 3aJIe)KHUTh BiJl TOJITHYHOI MOTYTHOCTI,
po3Mipy KpaiHu, ii BiITHOCHHM 3 IHITUMHU HapOJIaMHU
[4, ¢.301]. Inoxi mpaBo camo30epekeHHST BUBOIIIIN
3 IPUHLUILY, 10 AEp>KaBy HE MOXHA HiSIKUM YHHOM
3000B's3aTn 10 camo3HUIIEeHHsT (MapreHc) abo 3
IIpaBa JAep>kaBH "TPOAOBKYBATH 1 PO3BUBATU iCHY-
BaHHs" (Xom).

3MicT mpaBa camMo30epeKeHHsS BKJIFOUaB, OKPIM
3axucTy nepxkaBu ("HeoOximHa oOOpoHa"), TaKoXK
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3aXHMCT IPOMAJSH, SIKi MepeOyBaroTh 3a KOPJOHOM.
J1o 1bOTo OKPEeMOro NPaBOBOTO IHCTUTYTY B pPaMKax
camo30epekeHHs Tiepelnuia Ha3Ba 'camo3axuct",
sIKa MOIJIa BXXMBaTHCh TAKOX SIK CHHOHIM camo30e-
pekeHHS (B Cy4JacHid MKHApOIHO-TIPaBOBIH HayIli
TaKi Jiii BBAXKAIOTHCS PI3SHOBUIOM TYMaHITapHOI IHTEp-
BeHIIiT). 3aX¥CT IepKaBOI0 HAa iHO3eMHill TepuTopil
CBOIX TPOMAJIsH 1 OpraHizalliii mpeCcTaBisie pi3HO-
BHJI camMO3axucTy. Takox, sik 3a3Hadae A. @epapocc,
3TiHO i3 3araJbHAM MDKHAPOAHUM MPAaBOM KOXKHA
Jep:kaBa 3000B'si3aHa 3axUIatd (Ha CBOIM Tepu-
TOpii) iHII JepXKaBU Ta IX TPOMAJISH BiJ] HACHIIb-
Hunpkoro Hamaay [3]. ToOTo six My GaunmMo camo-
3aXHCT 3aCTOCOBYETHCS, SIK JO CBOIX IPOMASIH, SIKi
repe0yBaloTh 3aKOPAOHOM, TaK 1 /IO 1HO3EMHHX
TPOMaJISTH Ha CBOil TEPUTOPIi.

B nporeci po3BUTKy npasa aepkaB Ha caM0000-
pOHY BimOysiOCSd pO3MEKyBaHHS MiX camo30epe-
KEHHSIM Ta caMOAoIoMoror. B iX ocHOBI siexanu
pi3Hi cy0'ekTuBHI paBa. CamMmo30epekeHHs MaJlo Ha
MeTi OXOpPOHY O€3MeKH, TO/i SIK MeTa CaMOIOTIOMO-
TH TIOJIsiTajia y PO3B'si3aHHI CHOPIB Ta MPUMYCi 10
BHKOHAHHSA 3000B's13aHb. [IpoTe i camoz0epexeHHs,
1 camoyoriomora MOTiIi OyTH MOTHBOM BiliHHU, 4 O
Mak 0OMEeKeHHX BIHCHKOBHX i, TOMY iX pO3pi3HEH-
HS HIKOJK HE OYIJIO YiTKHUM.

MoskHa cka3ary, 110 caMe 1HCTUTYTH CIIPaBeIJIu-
BOI BiffHM Ta OCHOBHOTO IpaBa CaMO030epeKEHH:,
IepeayBalyd BUHUKHEHHIO B MDKHapOJHOMY IIpaBi
CY4acHOI0 iHCTUTYTY IpaBa Ha camoo0oOpoHy. Tak
B.E. I'pabap BKa3yBaB Ha Te, 1110 Ha TOH Yac Xapak-
TEpHUM OyJI0 BCTAHOBIIEHHS 3TOIM MiX BIHHOIO Ta
MDKHApOTHUM IIPaBOM, BiiiHa BU3HABala KEPiBHH-
LTBO IIpaBa, NPaBO HE 3alepedyBajo 3aKOHHOCTI
BiiHM. OIHAK MO)KHA CKa3aTH, 110 TaKWi OajaHC
MDXK BifHOIO i IPaBOM HE OCTaTOYHWH, 1 Taka 3roja
HE 3MOJe JOBIO iCHyBaTH, aJKe MiKHApOIHE IPaBO
1 BiffHa OZJHAKOBO TPArHyTh BUKIIOYHOI 3BEPXHOCTI
[2, c.213].

Taxum YMHOM, CITpaBeUINBA BilfHA 3/IIHCHIOETHCS
TIJPKU HA TIICTaBi MPABONIOPYIIICHHS, IS OCHOB-
HOTO IIPpaBa caMO30EPEKEHHS JOCTaTHBO 1 3arpo3u
Jutst 6e3mexu Aepxasu ado ii rpomaasta. Camos0epe-
JKEHHS TIOB's3aHE 3 KaTerOpi€ro MpaBOCYO'€KTHOCTI
Jiep>KaBH, CIPaBEeUINBA BiliHA — 3 IPABOBUM IPUMY-
coM i BiamoBinaneHicTIO. KoH(TiKTH HEeprkaB HaBKO-
JI0 MEX, SIKMX MOXE CAraTH caM030epeKeHHs, CIIPH-
YUHWINA HOSBY 3BUYA€BUX HOPM 1 Oe3mocepenHbo
3aro4aTKyBany (GopMyBaHHs iHCTUTYTY IpaBa Aep-
’KaBHM Ha CaMOOOOPOHY.

B mepion Mik ABOMa CBITOBUMH BiHHAMH Yy
MI>)KHapOJHOMY CEPEIOBHIIlI ITOMITHO 3pic iHTepec
J0 1HCTUTYTy IpaBa JIep’KaB Ha caMOOOOPOHY SIK
0 HaMBaXJIMBIIIOTO BHUHATKY 3 IpaBHja IIPo
MTOB'A-3aHICTh CHIIM TpaBoM. HaiuacTime 1e mpaBo
PO3TIIAIAIOCS B KOHTEKCTI IIISAXiB PO3BUTKY (hyH-
JaMEHTAJIbHUX IPaBOBUX TapaHTill MIXHAPOAHOI
Oesnexn — "3arasbHUX HOpM TpaBa mupy'. Ilosm-
THUBICTCHKO-TIPABOBE CIIPSAMYBaHHS MEPEBaYKHOI O11Tb-
IIOCTI FOPHUCTIB-MIKHAPOIHUKIB y TOW Yac 3yMOBH-
JI0 pajguKajbHE MEPEOCMMCICHHS HAyKOI MiKHa-
POIHOTO TIpaBa K TEOpii CpaBeTTMBUX BiifH, Tak i
IHCTUTYTY OCHOBHOIO IIpaBa CaMO30€pekKECHHS.
Hocutp 4acTo 3amepedyyBajiocs, 10 Ii ABa sIBUIIA
B3araji Maju HpaBoBuil xapakrep. I[lpuxoauTts
YCBIIOMIJIEHHS TOTO, 1110 TIPaBO Ha CaMOOOOPOHY HE
IIOBUHHE PO3MIISLIATUCS OKPEMO Bij 3a00pOHHM arpe-
CUBHOI BiitHM [7, c. 34].

Tax Craryt Jlirn Hamiit oomexuB jus ad bellum.
Ynenn Jliru B3 Ha ceOe 3000B'13aHHSA HE BIaBa-
tucst 1o BiHA. Ockimbku Crartyt Jlirm Hamiii He
MIiCTHUB ITOCTAaHOBH PO O€3yMOBHY 3a00pOHY BiifHH,
BiH HE 3pOOMB iICTOTHOTO BILUIMBY Ha Ipoliec ohopm-
JICHHS. B MIXKHApOJHOMY TIpaBi mpaBa Ha caM0000-
pony. VY Ilapmsskomy maxti 1928 neprkaBu 3acynu-
7 "3BEpPHEHHS 10 BifHU SIK 3HAPSIA HAIIOHAIBHOT
MIOJIITUKK", IO O3HAYaJio caMe BiJIMOBY BiJ arpe-
CUBHOI BiifHH, TOOTO BiifHH, SIKy JIep’KaBa TOYHHAE
epIIoro. 3 IbOT0 MOMEHTY TepMiH "camoobopoHa"
cTaB HaOyBaTH TpaBoBUil 3MicT. Pazom 3 Tum IlakT
Bpiana-Kemrora nomyckaB HaCHIBHHIIBKI aKTH, AKi
HEe TiAMajand M TOHATTS "BIMHM SK 3HAPSIISL
HalloHaILHOI TOMITUKK". TaAKMM YMHOM, HE 3HAIOUH
abCconoTHOI 3a00pPOHM 3aCTOCYBaHHS CHJIH B
MDKIEep)KaBHHUX BiJHOCHHAX, MKHApOJHE MTPaBoO HE
MOIJIO HE JOIMYCKaTH 3BEPHEHHS 10 (HaKTUIHOTO
3axucry [3].

Tak, C.B. UepHu4yeHKO BKa3ye Ha Te, L0 came
yepe3 Te, mo A0 [[pyroi cBiTOBOI BiliHM B MiXKHa-
POAHOMY TIpaBi He ICHYBaJl0 3a0OpPOHU TIOTPO3U
3aCTOCYBaHHsS CHJIM IPEBEHTHBHA CaMOOOOPOHA B
AKifich Mipi 1 momyckanacs. Ta mpore me ckopimie
MOXKHA Ha3BaTH CaMO30€pEeXKEHHsM, y SIKOCTI 3aCTO-
cyBaHHS 30pOHHOI CHITH y BiAMOBiIH» Ha HE 3a00po-
HEHI MDKHApOIHUM IIPaBOM [iii, SKi CTaHOBIATH
3arpo3y 3acTocyBaHHs Takol cuin. Came 3 HOSIBOIO
B MDKHapOJHOMY TIpaBi IPUHIUITY 3a00pOHH arpe-
CHBHOI BiHM, HOCTaj0 NHUTAaHHS BHKOPUCTAHHS
€caM000OPOHH SIK 3ac00y MIXKHapOIHO-TIPABOBOTO
MIPUMYCY Y BiJIMOBi/Ib HA MOPYIICHHS MDKHAPOTHO-
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TO MpaBa y BUNIAI arpecii Bke B paMKax MiKHa-
poaHoro npasa [3].

MoxHa cka3zary, no jguuie 3 npuiHsaTTsIM CraTy-
Ty OOH mpaBo Ha caM0000pOHY 3 3BHYANHO-TIpa-
BOBOI HOPMH IEPETBOPUIIOCS Ha JOrOBipHY. B cra-
tyti OOH 3akpimneHa HopMa, sika BCTaHOBIIOE
HEBiA'€eMHE NpaBO AEp’kaB Ha caMO000poHY. Tak
Crarta 51 Craryty OOH BcTaHOBIIOE:

"Le#t CtaTyT HISIKOIO MIpOTO HE 3adinae HeBi'€M-
HOTO TpaBa Ha IHAWBIAyalbHY a00 KOJEKTUBHY
€aM000OPOHY, SKIO BinOyAeThcs 30pOWHUIN Haras
Ha Unena Opranizariii, 10 Tux mip, nmoku Paga bes-
MEKM HE BIACTHCS 10 3aXOMdiB, HEOOXITHHMX IS
MATPUMKHA MI>)KHAPOIHOTO MHpPY Ta Oe3nekn. 3axo-
i, BxuTi Ynenamu Opranizamnii npu 3ailicHeHH]
[IbOTO MpaBa Ha CaMOO00OPOHY, MyCSITh OyTH HeTai-
"o noBimomiieHl Pani besnexu 1 HiIKMM YHHOM HE
HOBWHHI 3a4illaTy ITOBHOBAKEHHS Ta BIIIOBIIAJIb-
HicTh Pagn besnekwu, BianmoBigHO 10 11p0r0 CTaTy-
Ty, CTOCOBHO BYMHEHHS y OyIb-sIKMH 4ac Takux
i, skl BOHAa BBa)KaTUMe 3a HEOOXiaH1 I IIij-
TPUMKH 4M BiJHOBJICHHS MIKHAapOAHOTO MHpPY Ta
oesmexu" [8].

[cHYIOTH pi3HI TITyMaueHHs Cyd9acHOi caMo000po-
HU B JOKTPUHI MDKHApOAHOTO Mpasa. Tak Ha JTyMKy
I'. Kenb3ena 3arposa Hamaay abo akT arpecii, o He
BOJIOZII€ XapaKTepOM Haraiy, 110 BKJIIOYAE 3aCTOCY-
BaHHsA 30pOMHOI CHJIM, HE MOXKE BHIIPABIOBYBATH
3BEPHEHHS [0 CHJIM Y 3AIHCHEHHs IpaBa camo000-
poHu nepxaBu. ToOOTO TaKWiA IMiIXi[ 3aMIepedye MOXK-
JMBICTh 3aCTOCYBAaHHSI 30pOHMHOI CHIM Yy MOPSIIKY
peamizamii mpaBa Ha CaMOOOOPOHY, SKIIO ICHYE
TITBKKA 3arpo3a 30pOMHOTr0 Hama;y, OCKITBKH B
OCTaHHbOMY BHIAJKy caMOOOOpOHa BTpavae CBOIO
BIJIMOBIJTHY SIKICTh, TIEPETBOPIOETHCA B 30pOWHUI
Haman. IlizcraBoro Moxe OyTH TIIBKH peanbHUI
Hanas. Ha Bimminy anmmiticekuii ropuct /1. boyert y
cBoeMy nociimkerHi "CamMoo0opoHa B MiKHapOI-
HOMY IIpaBi" CTBEpIXyeE, LIO JAEpXKaBa Ma€ IMPaBO
BJIATHUCS JIO CAMOOOOPOHH HE TiIBKH B pa3i 30poiHO-
ro Hamay Ha Hel, ajie 1 y BUIIaJKax 3arpo3u Haramy
ab0 mpu HEOOXiTHOCTI 3aXUCTY CBOIX €KOHOMIYHHX
IHTEepecCiB 1 rpoMajIsiH, KOJM BOHH Hapa)xaroThCs Ha
HebOesneky B iHmmx nepxasax. l.I. Jlykamyk BBa-
JKae, 1110 HasBHICTh IPUHIUITY HE3aCTOCYBAHHS CHIIH
a00 3arpo3u CHUIIO0 B MIYKHAPOIHOMY TIpaBi He 3a00-
POHsI€ 3acTOCYBaHHSA 30pOHHOI CHIIM AJSL 3aXUCTY
CBOIX TPOMaJSIH B IHIIN JieprkaBi 1 "3acToCyBaHHS
CHJIM B TAaKOMY BHUIAIKy MOXE PO3DIAATHCS SIK
3MiiCHeHHS TipaBa Ha camoobopony" [3].

TakuM 4MHOM, 3 NPUBOAY BHU3HAYCHHS MiCL 1
il IHCTUTYTY TpaBa Jiep’kaB Ha caMOOOOPOHY B
Cy4JacHiIi CHCTeMi MIKHApOIHOTO IpaBa, MOXHA
BHOKPEMHTHU TPU OCHOBHI HANPSIMKH :

1. IlpaBo nepxaB Ha caMOOOOPOHY B MIKHAPOJI-
HOMY TIpaBi B TOH 4M iHIIAK CIIOCIO PO3ITISAAAETHCS
y TTOPIBHSHHI 3 HAI[IOHATLHO-TIPABOBUM IHCTUTYTOM
IpaBa iHAWBITa Ha HEOOXiAHY OOOPOHY; SIK HACINI-
JIOK, HaifyacTile iHCTUTYTOBI CaMOOOOPOHH JIepKaB
3a MIDKHapOAHHMM IIPaBOM BiJIBOIUTHCS (YHKIIiS
00CTaBMHH, 0 BUKITIOUAE MPOTHUIIPABHICTH MisTHHS,
sKe iHakmre o O BiqnoBinaneHIcTh. (E. XKupo);

2. Camoo000poHa feprkaB 3a Mi>KHApOJIHUM TTpa-
BOM — 0COOJIMBHI BUJ CAaHKLIN B IIOPSIIKY CaMOJ0-
IIOMOT'Y, BXKMBAaHUH Yy BiANOBib Ha BYMHECHHS
MixkHapogHoro 31mounHy arpecii (JI. LlTpicosepa,
I'. Kenn3ena, I'.B. lllapmazanamsini, [.I. Jlykamryk,
E.I. Ckakynos, B.A. Bacunenxo);

3. [IpaBo nepkaB Ha caMOOOOPOHY — HalBak-
TUBIIIANA BUHSITOK 13 3a00pOHM 3aCTOCYBaHHS CHIIU
a0 3arpo3u CHIIOI0, MOKJIWKAHUH ITiITBEP/PKYBATH 1
3a0e3MedyBaTi HEMOPYLIHICTh 3arajbHOrO IpaBH-
Ja; caMo0o0OpoHa — BHJ 3aKOHHOTO 3aCTOCYBAaHHS
CHJIM Ha 3aXMCT HalliOHAJIbHOT Oe3IeKu.

Ile po3yMiHHS IpU3HAUEHHA IHCTUTYTY IIpaBa
JepKaB Ha CaMOOOOPOHY B CHCTEMI Cy4YacHOTO
MDKHApOTHOTO TpaBa OQIIifHO BU3HAHE B Tpak-
THIIl 3aCTOCYBaHHS MIXXHAPOAHOTO IIpaBa OpraHaMu
OOH: BoHO BimoOpakeHe y JOMOBIIAX CIIeliaTbHO-
ro KOMITETy IO NMPHHLUIAX MIXKHAPOAHOTO IpaBa
(1964, 1966 pp.), lllocroro xomitety I'enepanpHOi
Acamb6rnei Ta CrieniaJbHOTO KOMITETY 3 BU3HAUCHHS
arpecii. [lpuxunsauKoM Takoro migxony € . boy-
eTT, SIKMH BBakae, 110 [IPaBO Ha CaMOOOOPOHY CTa-
HOBUTH TOJIOBHUI BUHATOK i3 3arajbHOi 3a00pOHU
3aCTOCYBaHHS CHIIH.

Ha mamry nymKy, Bce sk Taky peaizallis paBa Ha
CaM00OOPOHY MOXKE 3IMCHIOBATUCH TINHKU y BiJl-
TIOBiIb Ha 30pOMHMI HamMas i TUTBKK B MEXKaX CBOET
TepuTopii, apke caMOOOOpOHA 3aiiMae CBOE MICIlEe
cepel CaHKLIM B HOPSAKY CaMOAOIOMOTH, SIK
"criemiaNbHUA BUJA TOBEIIHKH TPU 3IIHCHEHHI
30poiiHoro Hamaay". Cy0'eKTHBHE TIPaBO Ha CaMo-
000pOHY XapaKTepHU3ye €IEeMEHT CAaHKLIHHOTO NpH-
MyCY, 3aCTOCOBAHOTO [0 MOpPYIIHUKA MHpY, SK
OCHOBHMH BUHSTOK 13 NPUHLHUILY HE3aCTOCYBaHHS
CHJIN.

OTxe, MOKHA CKa3aTH, 110 y Cy4acCHOMY MiKHa-
POAHOMY TpaBi IHCTUTYT TIpaBa Ha CaMOOOOPOHY
PO3BHBAETHCS SIK CKJIAZOBa NMPHHLHUILY HE3acTOCY-
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TEOPIA TA ICTOPIA JEP)KABH TA 1IPABA

BaHHsI CHJIM a00 3arpo3u cuiioro. [Ipu3HaueHHs npa-
Ba Ha caMOOOOPOHY PO3BUBAETHLCS y ABOX HANPSIM-
Kax: 3axUIaTd MDKHapOOHMH MHp SIK 3arajbHO-
JIONICHKY I[IHHICTH 1 3aXWINATH CBOIO HAIllOHAIBHY
Oe3neky. [HCTUTYT mpaBa Jep)kaB Ha CaMOOOOPOHY
ABJIsIE cOO0I0 CHCTEMY HOPM MDKHApOJHOIO Ipasa,
AKi 3aKpIUTIOIOTh CyO'€KTHBHE TPaBO JIepKaB Ha
€aM0000pOHY, BU3HAYAIOTh HOTO 3MICT, ITi/ICTAaBU Ta
Mexi 3milicHeHHs. Hopwmu, mo yTBOproroTh Iieit
IHCTUTYT, CKJIaJalOTbCs BHACHIJOK BHU3HAHHA 32
JepkaBaMH Cy0'€eKTHBHOTO IIpaBa Ha caMOOOOpPOHY
SIK MOKJINBOCTI IIEBHOTO BU/Y MOBEAIHKH.

Po3kpurBatoun mpouec CTaHOBICHHS IpaBa Aep-
KaB Ha CaMOOOOPOHY, MO)KHA 3a3HAYUTH, L0 B
MUHYJIOMY JAJsl BUIPABIAHHS 3aCTOCYBaHHS CHIIH
OJIHIEIO JIEPKABOIO MPOTH 1HIIOI HIMPOKO BUKOPHUC-
TOBYBAJIACS TaKi Kareropii, sk "camo3depexeHHs ",
"camomorromora" ado "HeoOXimHICTH" 1 MEHIIIOO
Miporo — "camoo6opoHa". [HCTUTYTH CITpaBeIUBOT
BiifHH Ta OCHOBHOTO TIpaBa CcaMO30epexeHHS, a
TaKOX KOHIeNis "BiHU-myemni", "BiitHH-1B000O",
K IepexigHa MK HUMH, [IepeyBaal BUHUKHCHHIO
B MDXKHApPOJIHOMY TIPaBi Cy4acHOTO iIHCTUTYTY TIpaBa
Ha CaM00OOPOHY

BusHaroun 3MmicT Cy4acHOTO 1HCTHTYTy IpaBa
Jep>kaB Ha caMOOOOPOHY CIiJ CKa3aTH, IO IPaBoO
Jiep>KaB Ha caMOOOOPOHY B Cyd4acHOMY MDKHapon-
HOMY TIpaBi CTaHOBUTH "BHHATOK" MPHUHIUIY PO
HE3aCTOCYBaHHs CHJIM a0o0 3arpo3u CHJIOK0, BHIIA-
JIOK, KOJIW 3aCTOCYBAaHHSI CHJIM BHM3HAETHCS 3aKOH-
HuM. OOCTaBUHM, IO JAIOTh MOXJIMBICTH A€prKa-
BaM 3aKOHHO 3aCTOCOBYBATH CHJIY, BU3HAualOTbCs
came y ct. 51 Craryry OOH. V Hili Bu3HaeThCs
HEBI'€eMHE TMpaBO JepkaB Ha IHAWBIAyalbHY 1
KOJIEKTUBHY CaMOOOOPOHY, SIKIIIO CTaHEThCs 30poii-
HuH Hamaj Ha wiena Opranizanii, toxku Pb OOH we
BXXHMBE 3aXOJ[iB, HEOOX1THUX JUTS MiATPUMAHHS MiX-
HapOJHOTO MHPY 1 OE3IeKH.

TakuM 4MHOM, Teopii, IIOJO MpaBa AEp>KaBH Ha
caMOOOOpOHY, MaJli CBill BIUIUB Ha CTAHOBJICHHS
IHCTUTYTY TIpaBa Jep>kaB Ha CaMOOOOPOHY, OCKiITb-
KM TEOPETUYHE OCMMCIICHHS 1 IPAaKTUYHE BIPOBAJ-
JKCHHS IHCTUTYTY IpaBa JAEp’kaB Ha caMOOOOpOHY
HE MOTJIO Bi/IOyBaTucsi B aOCOIOTHOMY BiJpHBi Bif
MonepeaHix Teopid. MoXHa ckaszaTH, L0 IpOLecC

O.I. IlTupoxoBa-Mypapauw, E.A. HagamkoBckas
CraHoBIIEHHE [TpaBa rOCYJapCcTB HA CAMOOOOPOHY.

CTAaHOBJICHHsI KOHKpeTHOi Hopmu Craryty OOH,
OO0 IIpaBa JAep’KaB Ha CaMOOOOPOHY HAaBOIUTH
Hac Ha Taki BUCHOBKH, 1110 Y 3B'SI3KY 13 IOCTYIIOBUM
3aKpIIUICHHSM 1HCTUTYTY IpaBa AEp’KaB Ha caMo-
000pOHY, 1el IHCTUTYT B TPOIIECI CBOTO PO3BUTKY
Ta popMyBaHHS BiOOpaxkaB 3MiHH CyTHOCTI MiXKHa-
pomHoro mpaBa i HaOyB OOpHCIB CaMOCTIHHOTO
IHCTUTYTY BXKE B TIE€Piof] Cy9acHOTO MIKHAPOIAHOTO
IpaBa.
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Ulupoxosa-Mypapaw O.I",Haoawxkoscvka €.1.

JIM, @ TAK)KE BBIBUTACTCS M IOATBEPIKAACTCS TE3UC O TOM, YTO IPABO TOCYAAPCTB HA CAMOOOOPOHY SIBIISIETCS
ONHUM W3 (YHIAMEHTAIBHBIX WHCTUTYTOB COBPEMEHHOTO MEKIyHApOIHOTO MpaBa, BeIb NPEXIE BCETO
CaMbIM pacHpOCTPaHEHHBIM OCHOBAaHWEM IIPUMEHEHUSI CHIIBI TOCYIapCTBAMH SIBIISICTCS pean3alis HMH Ipa-
Ba Ha CaMOOOOPOHY.

KiioueBble ci10Ba: paBo rocyapcTBa Ha caM00OOpOHY, CIIpaBeIINBas BOWHA, IPUMEHEHHE CHIIBI, CaMo-
3aIlIUTa U CaMOCOXPaHEHHE.

O. Shirokova-Murarash, Y. Nadashkovskaya

Formation of state's rights to self-defense.

This article examines the problem of evolutionary development institution of the state to defend itself,
becoming a modern content of this institution, analyzing relevant scientific thought, and nominated and
confirmed that the right of self-defense is one of the fundamental institutions of modern international law,
primarily because the most common reason of using force by States is the realization of their right to self-
defense.

Keywords: the right of states to self-defense, a just war, use of force, self-defense, self-preservation.
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