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Purpose: to describe and study the 1967 Space Treaty in the context of current space activities involving
new subjects and objects of law. The document highlights the Treaty s continued relevance due to its broad
and general wording, which allows it to address a wide range of cases, while questioning the necessity of
drafting a new Space Treaty for when mankind sets foot on Mars. Research methods: study of specialized
bibliography and the Corpus luris Spatialis, and analysis of information related to space industry. In
addition, the author conducted interviews with space law experts and professors Robin J. Frank, Frans G.
von der Dunk, and Marta Gaggero Montaner, which are included in the Interview Appendix. Results:
1) Articles 11, 11, 1V, V, VI, VII, VI, IX, XI and XIIl, are legal limitations to the principle of freedom of
exploration and use enshrined in Article | of the 1967 Space Treaty; 2) Today, new terms and definitions are
being developed not only within UNCOPUQOS but also through the national space legislation of countries
with space capabilities; 3) For mankind to set foot on Mars in a sustainable manner and establish permanent
human and Al-operated settlements, the U.S. and the People’s Republic of China, current spacefaring
superpowers, will need to adopt common and binding international rules applicable to all, for the greater
good and the survival of our species. Discussion: is it realistic for us, as space lawyers, to consider the
possibility of drafting a new Space Treaty for the twenty-first century? Does the classical characteristic of
predictability of space law urge us to act?

Key words: 1967 Space Treaty; commercial space activities; Corpus luris Spatialis; hybridization of new
subjects and objects of law; Space Law; spacefaring superpowers; UNCOPUOS.

Problem statement and its relevance. Today, years have created new legal terms such as “space
in the context of the United States of America flight participants” [2] and “government astronauts”
(hereinafter “U.S.”), private sector companies are [3], both of which are of utmost importance in
operators and owners of space transportation sys- commercial space flights, where a particular hy-
tems [1], and national space legislations over the bridization of subjects and objects of law occurs
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when, for example, a private company such as
SpaceX provides transportation services to and
from the International Space Station (hereinafter
“ISS”) for the National Aeronautics and Space
Administration (hereinafter “NASA”) in its current
role as client.

At the same time, so-called “private astronauts”
[4] such as Jared Isaacman, who successfully com-
pleted the first private spacewalk on September 12,
2024, with the Polaris Dawn mission, lack a specif-
ic legal term and definition in codified international
instruments. Are these new subjects of law “envoys
of mankind” as provided for in Article V of the
1967 Space Treaty?

On the other hand, since 2015, new national
space legislations around the world have defined
terms such as “space resource” [5] without having
first reached consensus within the United Nations
Committee on the Peaceful Uses of Outer Space
(hereinafter “UNCOPUOS”), and multilateral initi-
atives such as The Artemis Accords expresses
terms such as “commercial partners”, ‘“commercial
utilization” and “commerce” [6] in its text; all of
which, in reality, reverses o modifies the classic
logic of the creation of space law.

As Argentine Professor Manuel Augusto Ferrer
(Jr.) stated almost 50 years ago, the “communis
opinio generalis” that is, the coinciding work of
doctrine and the Resolutions of the United Nations
General Assembly (hereinafter “UNGA”), is what
has historically created international space law [7],
but as can be seen, currently, not all terms or new
subjects and objects related to space activities orig-
inate from it. Does this phenomenon create the need
to draft a new Space Treaty for the twenty-first cen-
tury? This is the main question the study seeks to
answer.

Analysis of recent research and publications.
The Treaty on Principles Governing the Activities
of States in the Exploration and Use of Outer
Space, including the Moon and Other Celestial
Bodies (hereinafter “1967 Space Treaty”) was
adopted by UNGA Resolution 2222 (XXI) on De-
cember 19, 1966, it was opened for signature on
January 27, 1967, in London, Moscow and Wash-
ington D.C., and entered into force on October 10,
1967. As of January 1, 2025, it has 116 States Par-
ties [8].

One of the fundamental characteristics of the
1967 Space Treaty is that its principles and precepts
were forged in broad and general wording, which
opened the door to debate among multiple legal
doctrines over time and has enabled its continued
validity despite not defining in detail central terms
such as “outer space”, “celestial bodies”, “province
of all mankind,” “peaceful purposes,” “astronauts”,
“envoys of mankind”, “national activities”, “appro-
priate State Party”, among others [9].

In this regard, Professor Sergio Marchisio states
that “the entire Outer Space Treaty contains general
prescriptions rather than detailed rules” [10] and
Professor Frans G. von der Dunk argues that
“though providing for at least as much provisions
wide open to various interpretations as clear law,
has with its grand scheme provided the foundations
for all the rest of space law, and for that reason
alone it has always captured the imagination” [11].

In this context, Professor Bin Cheng states that
“the Space Treaty was born from the need to de-
termine the legal status of celestial bodies before
man’s landing on the moon, and based on a tacit
agreement on the part of the super powers to forgo
territorial claims and military activities on all celes-
tial bodies” [12]. In other words, as Professor Rob-
in J. Frank responded to the author for this study,
there are terms of the Space Treaty that were not
defined in detail for pragmatic reasons and to
achieve consensus [13].

The international community has not yet used
the amendment mechanism provided for in Article
XV of the 1967 Space Treaty, which would allow
for the redefinition, addition, and new definition of
terms that have emerged with technological devel-
opment and human and Artificial Intelligence
(hereinafter “Al”) activities in outer space. Perhaps
no progress has been made on this issue so far to
avoid opening what space law scholars have called
a “Pandora’s box” [14], which would distort the le-
gal regime governing space.

But the truth is that two of the fathers of space
law in the world, Professor José Monserrat Filho
and Professor Bin Cheng, have written about the
need to update the 1967 Space Treaty or even cre-
ate new space conventions. Professor Filho states
that after “years of profound political changes and
rapid scientific and technical advances in the world,
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this key text really needs to be updated, if only to
maintain its high prestige and be accepted by coun-
tries that have not yet ratified or signed it” [15].
However, he clarifies that Articles | and Il of the
1967 Space Treaty should not be altered. And Pro-
fessor Cheng argues that “as commercial develop-
ment in outer space gathers pace, there is a need,
and, in many cases, an urgent need, for the new in-
ternational agreements (...) It is earnestly to be
hoped that our perception in the matter will not fall
on deaf ears but will be shared by all the powers
that be” [16].

Purpose of the paper. In light of Argentine
Professor Aldo Armando Cocca’s doctrine that “the
space lawyer perfects and refines every legal insti-
tution, however classic it may be, that comes within
the scope of his task, in order to construct this new
edifice of law” [17], the paper will describe and
study the 1967 Space Treaty and apply it to the
facts of the present in order to arrive at conclusions.
Scholarly opinions of distinguished experts in space
law and professors Robin J. Frank, Frans G. von
der Dunk, and Marta Gaggero Montaner will also
be shared in the Interview Appendix. All three pro-
vided answers along the same lines to the question
posed in the title of this research: two said it is un-
realistic, and one responded that it is pessimistic
about the possibility [18], all contrary to the au-
thor’s opinion.

“The work of doctrine is of decisive importance
in this matter; it is a work of creation, on the one
hand, and of consensus, on the other. Without these
two stages fulfilled by doctrine, we would not have
space law” [19]. Therefore, the contribution made
by this paper is to consider the possibility of draft-
ing a new Space Treaty for the twenty-first century.
If the principal consensus and political will of two
spacefaring superpowers in the 1960s crystallized
in the 1967 Space Treaty, complemented by the
participation of other States, then it can be said that,
with new commercial space activities and the real
possibility for mankind to set foot on Mars in a sus-
tainable manner and establish permanent human
and Al-operated settlements at some point in the
twenty-first century, the U.S. and the People’s Re-
public of China, i.e., today’s spacefaring superpow-
ers, will need to balance their geopolitical interests
in outer space to help create new binding interna-

tional rules that include new subjects and objects of
law for the greater good, the future, and the survival
of our species.
Summary of the main research material.
I. Brief Overview of the 1967 Space Treaty
“(...) particularly from the perspective of the fu-
ture commercial development of space, those areas
of law which require clarification, improvement,
and further regulation, and thus stand in need of
new treaties” [20]
Bin Cheng

Article | of the 1967 Space Treaty establishes
that the exploration and use of outer space, includ-
ing the Moon and other celestial bodies, shall be
carried out for the benefit and in the interests of all
countries, irrespective of their degree of economic
or scientific development, and shall be the province
of all mankind [21].

It also states that space activities must be im-
plemented without discrimination of any kind, on a
basis of equality and in accordance with interna-
tional law, that there shall be free access to all areas
of celestial bodies, and that freedom of scientific
investigation and international cooperation shall be
facilitated and encouraged by States [22].

Thus, this article enshrines freedom as the core
legal principle of space law, which sets it apart
from other branches of law applicable to the Earth,
the sea, and airspace, whose fundamental legal
principle is sovereignty.

Brazilian Professor José Monserrat Filho refers
to Article I of the 1967 Space Treaty as the “com-
mon good clause” as it ensures the activities of pri-
vate companies are carried out in accordance with
the international public interest [23]. However, the
article it does not provide a precise definition of
“outer space”, “celestial bodies” or “province of all
mankind”. This broadness of terms has allowed
both economic and non-economic objectives to be
pursued in outer space.

As Argentine Professor Silvia Maureen Wil-
liams argues: “The starting point for upholding the
legitimacy of private enterprise activities in space
is, first and foremost, Article | of the 1967 Treaty,
which enshrines freedom of access, as well as free-
dom of exploration and use” [24].
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Article Il of the 1967 Space Treaty prohibits na-
tional appropriation of outer space, including the
Moon and other celestial bodies, by claim of sover-
eignty, by means of use, occupation, or any other
means, which to date has been the basis for avoid-
ing international military disputes in outer space
and celestial bodies. It is one of the main guarantors
of peace in outer space, and constitutes the first le-
gal limitation to the principle of freedom of explo-
ration and use set forth in Article I.

It should be noted that the term “exploitation”
was not added to the 1967 Space Treaty but was
subsequently included in Article 11.5 of the 1979
Agreement Governing the Activities of States on the
Moon and Other Celestial Bodies (hereinafter
“MOON™).

“The idea of exploitation has strong commercial
connotations and clearly suggests the placement of
resources on the terrestrial market” [25], but it is
important to note that current spacefaring super-
powers, such as the U.S. and the People’s Republic
of China, have not signed this international instru-
ment because Article 11.5 MOON links the term
“exploitation” with the legal status of the Moon’s
natural resources as the “common heritage of man-
kind”, which implies the creation of an internation-
al regime to govern the equitable sharing of the
benefits derived from those space resources.

The Argentine Republic has not ratified MOON
either, even though one of its main promoters and
drafters was the Argentine Professor Aldo Arman-
do Cocca, who proposed the legal status of “com-
mon heritage of mankind” to be applied for outer
space in August 1954 at the 5™ International Astro-
nautical Congress (IAC), held in Innsbruck, Austria
[26]. This legal status, also known by the Latin
term ‘“res communis humanitatis”, continues to
cause heated controversy within UNCOPUOS. The
widespread and historic rejection by spacefaring
superpowers and part of the international communi-
ty has resulted in only 17 states being party to
MOON since 1979 (Saudi Arabia withdrew from
this international agreement on January 5, 2023).

The author of this paper, as a member of the In-
ternational Institute of Space Law’s delegation at
the Sixty-third session of the Legal Subcommittee
of UNCOPUQS, held from April 15 to 26, 2024, at
the Vienna International Centre, Austria, was able

to verify that the concept of “common heritage of
mankind” is the reason why, for example, the Peo-
ple’s Republic of China has not signed MOON. At
the cited international session, Professor Gao
Guozhu from Beihang University (BUAA, formerly
as Beijing University of Aeronautics and Astro-
nautics) said: “Some words in the OST are obscure
(...) What is the meaning of peaceful purposes?
(...) Some words cannot be explained or interpret-
ed. For example, what is common heritage of man-
kind? You tell me—is it a legal term? No! It is a
political term. And | ask you a question: who will
leave the heritage to you? You cannot answer...
Oh, it is so difficult! I do not know” [27].

On the other hand, historically, South American
doctrine has established a completely different po-
sition on this issue, and there is even an interpreta-
tion that links the legal status of “common heritage
of mankind” with the term “province of all man-
kind” established in Article I of the 1967 Space
Treaty. This standpoint, defended by Ambassador
Héctor Gros Espiell, Uruguayan diplomat, interna-
tional criminal lawyer, and politician, considers that
recognizing humanity as an entity from a legal
point of view and as the owner of a common herit-
age was intrinsically a revolution [28]. However,
the U.S. interpretation of the possible relationship
between the terms “province of all mankind” and
“common heritage of mankind” maintains they are
completely unrelated.

This is confirmed in U.S. Executive Order
13914, issued by President Donald J. Trump on
April 6, 2020, and entitled “Encouraging Interna-
tional Support for the Recovery and Use of Space
Resources”, which directs the Secretary of State “to
object to any attempt by any other state or interna-
tional organization to treat the Moon Agreement as
reflecting or otherwise expressing customary inter-
national law” [29].

Subsequently, The Artemis Accords omit any
reference to that international agreement and estab-
lish the following in Section 10 regarding space re-
sources: “signatories affirm that the extraction of
space resources does not inherently constitute na-
tional appropriation under Article 11 of the Outer
Space Treaty, and that contracts and other legal in-
struments relating to space resources should be
consistent with that Treaty” [30].

12 FOpuouunuii sicnux 3 (76) 2025



Alvaro Andrés Erices Bravo

Article 1l of the 1967 Space Treaty has served
for decades as a barrier to interests that could indi-
rectly lead to military action in outer space. How-
ever, its current interpretation is at stake, as since
2015 some countries have begun to define the term
“space resource” in their national space legislations,
i.e., outside UNCOPUOS debates [31].

The fifth country in the world to include this
term in its national space legislation was the Feder-
ative Republic of Brazil, through Law No. 14.946
of July 31, 2024, which in Chapter I, Article 2, item
XII, defines “space resource” as a “natural resource
originating from a celestial body” [32]. Chapter II,
Article 3, item IX, refers to the “exploration of
space resources” [33]. It is a noteworthy attempt;
however, perhaps future State and private sector
practice will contribute to further clarity and more
precise terminology.

In response to these national developments, in
2021, at the 60th Session of the Legal Subcommit-
tee of UNCOPUQS, the international community
agreed to create a “working group under the agenda
item on the general exchange of views on potential
legal models for activities in the exploration, ex-
ploitation and utilization of space resources of the
Legal Subcommittee”, chaired by Polish Ambassa-
dor Andrzej Misztal and vice-chaired by Australian
Professor Steven Freeland [34].

The workplan was established for five years and
includes gathering information through presenta-
tions by interested parties. In 2025, Professor Free-
land was named chair of this working group due to
the passing of Ambassador Misztal in January
2025, and Professor Ayman Mahmoud Mohamed
Ahmed from Egypt was named vice-chair. As of
2025, there is still no consensus concerning the
term “extraction” and its interpretation under Arti-
cle Il of the 1967 Space Treaty in the initial draft
set of recommended principles for space resource
activities [35].

Acrticle 111 of the 1967 Space Treaty establishes
that States Parties shall conduct their space activi-
ties in accordance with international law, the Char-
ter of the United Nations, in the interest of main-
taining international peace and security and pro-
moting international cooperation and understand-
ing. This constitutes another legal limitation to the

principle of freedom of exploration and use en-
shrined in Article I.

Acrticle IV of the 1967 Space Treaty prohibits
the placement in orbit around the Earth of objects
carrying nuclear weapons or other types of weapons
of mass destruction, as well as their emplacement
on celestial bodies or in outer space. However, it
does not define the terms “nuclear weapon”,
“weapon of mass destruction” or “peaceful purpos-
es”.

Second paragraph of this article does not men-
tion the term “outer space”. This omission “was in-
tentional and designed to permit States to be able to
carry out certain space activities for military pur-
poses, such as the use of reconnaissance satellites”
[36]. The only two clear prohibitions expressed in
this article do not address the use of conventional
weapons or other military activities in outer space.
Moreover, in the twenty-first century, the line be-
tween commercial and governmental space activi-
ties has become increasingly blurred. This raises
the following question: does the 1967 Space Treaty
prohibit the use of anti-satellite weapons?

Avrticle V of the 1967 Space Treaty does not de-
fine the term ““astronauts” but assigns them the le-
gal status of “envoys of mankind” and stipulates
that the State of Registry of the spacecraft deter-
mines where they must be returned safely and
without delay in the event of accident, danger, or
forced landing in another State. In the U.S. context,
the Commercial Space Launch Amendments Act of
2004 defines, among other things, the terms
“crew”, “suborbital rocket”, “suborbital trajectory”
and “space flight participant”, which is “a person,
other than a crew member, carried inside a launch
or reentry vehicle” [37].

In turn, the U.S. Space Launch Competitiveness
Act of 2015 has created the roles of “government
astronaut” and “international associate astronaut”.
The former is designated by NASA and transported
inside a launch vehicle or reentry vehicle in the
course of their work, and the latter is designated in
accordance with Article 11 of the Intergovernmen-
tal Agreement on the ISS and qualifies as a crew
member [38].

At the time the 1967 Space Treaty was created,
the idea of tourists traveling to outer space was not
part of the context or legal debates of those years.
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In other words, Jared Isaacman, one of the private
astronauts of the Polaris Dawn mission who per-
formed the first private spacewalk on Septem-
ber 12, 2024, lacks a specific legal definition in
codified international instruments [39]. What is a
private astronaut? Is an envoy of mankind as pro-
vided in Article V of the 1967 Space Treaty? Is it
time to put Article XV into action, which establish-
es the possibility of applying amendments to the
Treaty? Will this open the “Pandora’s box”? [40].

Avrticle VI of the 1967 Space Treaty establishes,
as a general principle, the international responsibil-
ity of States for national activities carried out in
outer space, including the Moon and other celestial
bodies, by governmental agencies or non-
governmental entities. The latter shall require au-
thorization and continuing supervision by the ap-
propriate State.

On this last point, current space activities in
which private third parties interact with States have
made increasingly common the view held by Pro-
fessor Bin Cheng regarding the possibility that
there may be more than one appropriate State relat-
ed to a space object and, according to Art. I, item
2, of the 1975 Convention on Registration of Ob-
jects Launched into Outer Space, even jurisdiction
and control may be divided through the issuance of
free arrangements among launching States [41].

Article VI also contemplates the international
responsibility of international organizations, and its
final wording is the result of a mixture of two con-
flicting geopolitical views: the former Soviet Union
position, which advocated that space activities be
carried out exclusively by States and not by non-
governmental entities, and the U.S. approach,
which proposed that space activities be open to
such actors [42] with the obligation to authorize
and continuously supervise them.

Space responsibility regime is broad, and it was
created to widely attribute international responsibil-
ity to all States involved in the launch of a space
object. Therefore, according to this article, the
space activities of non-governmental entities are
assimilated to those carried out by States them-
selves bearing direct international responsibility
and liability for them. “This assimilation and con-
sequently the assumption by the contracting States
of direct States responsibility for non-governmental

space activities is a fundamental innovation which
the Treaty has introduced into international law”
[43]. “This is where Article VI is not merely inno-
vatory. It is almost revolutionary. Under it, it ap-
pears that States have assumed direct State respon-
sibility for non-governmental national space activi-
ties” [44].

Avrticle VII of the 1967 Space Treaty establishes
four categories of launching States which make
them internationally liable in the case of damage to
another State or to its natural or juridical persons on
the Earth, in air space or in outer space, including
the Moon and other celestial bodies. Because space
activities are highly risky in nature, strict liability
was established in the 1967 Space Treaty as a gen-
eral principle.

It should be noted that the provisions of Article
VII of the 1967 Space Treaty are contained in Arti-
cles I, 1l, and Il of the 1972 Convention on Inter-
national Liability for Damage Caused by Space
Objects (hereinafter “RESP”), which provides for
applying absolute liability for damage caused by a
space object on Earth or an aircraft in flight, and
fault liability for damage caused outside the Earth’s
surface to space objects in orbit, or to persons or
property on board. Articles VI and VII of the 1967
Space Treaty, together with RESP and Article VIII
that follow it, should be analyzed in a specific case
as a block, as all these norms represent another le-
gal limitation to the principle of freedom of explo-
ration and use stated in Article | of the 1967 Space
Treaty.

Current international space treaties do not yet
address emerging legal issues arising from autono-
mous Al-deployed space objects and future Al-
operated settlements on the Moon, Mars, and other
celestial bodies, including, for example, details re-
lated to liability exemptions. Accordingly, new
rules concerning Al in outer space are required.
Due to the specificity of this topic and space con-
straints, this will be analyzed in a separate forth-
coming paper.

Article VIII of the 1967 Space Treaty provides
that the State on whose registry an object launched
into outer space is carried shall retain jurisdiction
and control over such object, and over any person-
nel thereof, while in outer space or on a celestial
body. Furthermore, this article states that ownership
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of objects launched into outer space, including ob-
jects landed or constructed on a celestial body, and
of their component parts, is not affected by their
presence in outer space or on a celestial body or by
their return to the Earth.

Unlike territorial jurisdiction or jurisdiction over
persons that a State may exercise, this article pro-
vides quasi-territorial jurisdiction [45] that super-
sedes the jurisdiction of the national State of the as-
tronauts or crew members of the spacecraft and
overrides the jurisdiction of the launching States
concerned. This is also a legal limitation to the
principle of freedom of exploration and use stated
in Article | of the 1967 Space Treaty.

Article 1X is the longest article in the 1967
Space Treaty and has its origins in the “West Ford
Experiment” of 1961 and 1963. It establishes the
general principles of international cooperation and
mutual assistance, as well as the classic “due re-
gard” to the “corresponding interests” of all other
States.

The principle of international cooperation is
fundamental to fostering actions aimed at reducing
serious risks in outer space, including the Moon and
other celestial bodies. It also ensures that space ac-
tivities are carried out in accordance with the prin-
ciple of peaceful purposes. These two fundamental
space principles work in tandem with the principle
of transparency and with confidence-building
measures (TCBMs).

The notion of “due regard” means that a State
conducting a space activity may exercise the prin-
ciple of freedom of exploration and use to outer
space, provided that the activities of other States are
not jeopardized. The concept of “corresponding in-
terests” implies that space activities cannot be guid-
ed by unilateral interests; rather, a State, while
safeguarding its own interests, must also respect
and protect the rights of all other States.

Atrticle IX of the 1967 Space Treaty also pro-
vides that States shall conduct their space explora-
tion in such a manner that no “harmful contamina-
tion” or adverse change in the Earth’s environment
is caused by the introduction of extraterrestrial mat-
ter into it. Therefore, this article incorporates the
environmental protection of outer space. In addi-
tion, international environmental instruments apply
to space activities through Article Il of the 1967

Space Treaty, which stipulates that the exploration
and use of outer space must be carried out in ac-
cordance with international law.

The final part of Article IX of the 1967 Space
Treaty establishes an international consultation
mechanism to avoid obstacles that could harm the
activities of States and the space environment. The
purpose is to avoid potentially “harmful interfer-
ence” in outer space. The State where the activity
arises is obliged to hold consultations in advance,
before authorizing the start of the space activity in
question. For its part, the State that detects a poten-
tial space activity that could cause harmful interfer-
ence may request consultations not only before but
also during the activity or experiment.

In other words, Article IX of the 1967 Space
Treaty constitutes another legal limitation on the
principle of freedom of exploration and use provid-
ed in Article I.

The absence of a definition of space debris in
the 1967 Space Treaty is a legal vacuum that is also
repeated in the other international instruments of
the Corpus luris Spatialis, and it is understood be-
cause of the historic context where these instru-
ments were drafted. Although the 2007 Space De-
bris Mitigation Guidelines of UNCOPUOS exist,
they do not establish a mechanism for removing
this type of orbital fragments [46].

However, The Pact for the Future, promoted at
the 79th United Nations General Assembly (herein-
after “UNGA79”) on September 22, 2024, in its
Action 56 encourages UNCOPUOS to further con-
sult on the proposal to hold a fourth United Nations
Conference on the Exploration and Peaceful Uses
of Outer Space (hereinafter “UNISPACE IV”) in
2027. This resolution also reaffirms the importance
of a widest adherence to and full compliance with
the 1967 Space Treaty and to discuss the establish-
ment of new frameworks for space traffic, space
debris and space resources through UNCOPUQS,
and invites to “the engagement of relevant private
sector, civil society and other relevant stakeholders,
where appropriate and applicable, to contribute to
intergovernmental processes related to the in-
creased safety and sustainability of outer space”
[47]. UNISPACE IV will be a great opportunity for
space law to regain its classical characteristic of
predictability [48].
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Article X of the 1967 Space Treaty promotes the
principle of international cooperation in space ac-
tivities and provides that States shall examine on
equal footing requests made by other States to be
given an opportunity to observe the flight of space
objects launched. Article XI also promotes the
principle of international cooperation so that States
inform the public and the international scientific
community about nature, progress, location, and re-
sults of their space activities. Thes article also con-
stitutes a legal limitation on Article | of the 1967
Space Treaty.

Article XII of the 1967 Space Treaty provides
that all stations, installations, equipment, and space
vehicles located on the Moon and other celestial
bodies shall be accessible to representatives of oth-
er States based on reciprocity. The intention to visit
must be notified in advance. Article X111 establish-
es that the provisions of the Treaty apply whether
space activities are carried out by a single State to
the Treaty or jointly with other States, including
cases where they are carried out within the frame-
work of international intergovernmental organiza-
tions. This provision constitutes yet another legal
limitation on the principle of freedom of explora-
tion and use enshrined in Article | and may be re-
garded as a visionary norm in view of the ongoing
space race of the twenty-first century.

Acrticle XIV of the 1967 Space Treaty contains
procedural rules, such as its opening for signature
and ratification by all States, its entry into force,
and its registration in accordance with Article 102
of the Charter of the United Nations. It should be
noted that, as previously informed. Article XV pro-
vides that each State Party may propose amend-
ments to the 1967 Space Treaty. Article XVI refers
to the manner of withdrawing from the Treaty and
the date on which this action takes effect and Arti-
cle XVII states that the Chinese, English, French,
Russian, and Spanish texts are equally authentic
and that the Treaty shall be deposited in the ar-
chives of the depositary Governments, among other
relevant procedures.

Conclusions. The 1967 Space Treaty demon-
strates that no right is absolute. Articles 11, 111, IV,
V, VI, VII, VI, IX, XI, and XIII constitute legal
limitations on the fundamental principle of freedom
of exploration and use enshrined in Article I. More-

over, the Treaty’s broad and general wording ena-
bles it to cover a wide range of situations, which
accounts for its enduring relevance over decades.
However, the erosion of the “communis opinio
generalis” as the classical creator of international
space law within UNGA is a reality, and it is likely
that new States will continue to adopt national
space legislation defining terms absent from exist-
ing international space law, as has been the case
since 2015 with the issue of space resources. In this
context, it is urgent to seek mechanisms for unify-
ing terminological interpretations through the draft-
ing of a new Space Treaty for the twenty-first cen-
tury, as well as updates to space conventions that
remain consistent with the foundational principles
of space law and consider new phenomena, such as
autonomous Al-deployed space objects in outer
space and celestial bodies, among other issues.

The three experts interviewed for this study con-
cur that, at present, proposing a new Space Treaty
for the twenty-first century is not realistic. The path
forward they propose lies instead in continuing to
develop non-binding mechanisms and instruments
of international cooperation to include and clarify
the subjects and objects of law studied.

The convening of UNISPACE IV in 2027 will
represent a significant opportunity for space law to
recover its classic characteristic of predictability,
given that Action 56 of The Pact for the Future pre-
sented at UNGA79 encourages the creation of legal
frameworks addressing space traffic, space debris
and space resources.

New commercial activities in outer space, to-
gether with human-crewed and Al-operated mis-
sions to Mars, could constitute a point of equilibri-
um whereby the space and technological capacities
of the U.S. and China—today’s two spacefaring su-
perpowers, each pursuing similar objectives—may
converge. Such balance of interests could pave the
way for the negotiation of a new Space Treaty for
the twenty-first century and the establishment of a
permanent human presence on the Moon, Mars, and
other celestial bodies, and new orbits.

Interview Appendix. The following interviews
were conducted specifically for this paper with
three distinguished experts in space law. Interview-
er: Professor Alvaro Andrés Erices Bravo, lawyer
and professor of Space Law at the Faculty of Law
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of the University of Buenos Aires, Argentine Re-
public. Interviewees: Professor Robin J. Frank!
(U.S.), Professor Frans G. von der Dunk? (The
Netherlands) and Professor Marta Gaggero Mon-
taner® (Oriental Republic of Uruguay). Date of the
interview: March—April, 2024.

1. Is it necessary to redefine terms in the 1967
Space Treaty? For example: “outer space”,
“province of all mankind”, “peaceful purposes”,
among others.

Professor Robin J. Frank: | believe the terms
were not defined further when the treaties were ne-
gotiated for pragmatic reasons — that is, the effort to
achieve consensus. | think that no new broad, over-
arching definitions are likely to be agreed upon. |
think a pragmatic, issue specific approach (e.g. sci-
entific investigations, cultural heritage, utilization
of different resources, coordination and consulta-
tion mechanisms, transparency mechanisms) is
more likely to gather broad multilateral support.

Professor Frans G. von der Dunk: As a law
professor | would say ‘yes’, it is important to (bet-
ter) define those terms as much (read as precisely)
as possible, as this allows for more fruitful discus-
sions on how to draft new international as well as
national laws pertinent to those issues. For instance,
the divergent attitude of States to where, vertically

! Expert in International Law and Policy. Between 1985 and
2000, she was legal advisor to the U.S. Department of State.
Senior lawyer (2004-2014) and Associate General Counsel
(2015-2018) at NASA. She is currently a member of the Outer
Space Institute at the University of British Columbia.

2 Professor of Space Law at the University of Nebraska-
Lincoln, U.S. Founder and Director of Black Holes BV, a con-
sulting firm specializing in space law and policy. Director of
Public Relations at the International Institute of Space Law.
Dutch member of the Space Law Committee of the Interna-
tional Law Association (ILA) and member of the International
Editorial Board of Space Policy, among others.

3 PhD in Diplomacy from the University of the Republic (Ude-
laR - Uruguay). International Director of the Red
Latinoamericana y del Caribe del Espacio. Member of the In-
ternational Institute of Space Law. In 2019, 2020, 2021, and
2024, she was a judge for the Latin American round of the
Manfred Lachs Space Law Moot Court Competition. Plenary
Member of the Asociacion Latino Americana de Derecho
Aerondautico y Espacial. Member of the Editorial Board of
Springer Publishing’s Southern Space Studies. Between 2011
and 2019, she was Head of the Legal Department at the Centro
de Difusion Aeronautico-Espacial (CIDA-E) from the Oriental
Republic of Uruguay and between 2019-2023 she served there
as Honorary Director.

speaking, their airspace sovereignty gives way to
the global commons of outer space, is not helpful
since, generally speaking, States much prefer to
know the extent of their legal powers and responsi-
bilities — compare, for purposes of reference, the
law of the sea.

Professor Marta Gaggero Montaner: It is true
that the Outer Space Treaty does not define many
terms, which sometimes creates uncertainty regard-
ing the application and interpretation of space law.
For example, there has been debate as to whether
the term “province of all mankind” can be equated
with “common heritage of mankind”. Argentine
professor Aldo Armando Cocca formulated the
principle in 1954 and stated in the COPUOS Legal
Subcommittee in 1967 that the international com-
munity had already recognized the existence of a
new subject of law, humanity, which had been
granted ownership of outer space, including the
Moon and other celestial bodies (“res communis
humanitatis”). Dr. Héctor Gros Espiell (Uruguayan
diplomat, international criminal lawyer, and politi-
cian) asserted that the expression “common herit-
age of mankind” had acquired, thanks to the Moon
Agreement, an unquestionable legal content, which
would give rise to discrepancies, but that its legal
nature could not be denied. He considered that rec-
ognizing humanity as an entity from a legal point of
view and as the owner of a “common heritage” was
intrinsically a revolution. | agree that the principle
of the “common heritage of mankind” should be
interpreted in accordance with the provisions of the
1979 Moon Agreement, in particular Article 11.

2. Should terms be added to the 1967 Space
Treaty that consider current technological ad-
vances? For example: Artificial Intelligence
(Al), Space Debris, Space Traffic Management,
Space Resources, among others.

Professor Robin J. Frank: | do not think it is
realistic to try to define terms in multilateral treaty-
based documents. Using non-binding multilateral
cooperative mechanisms — like the Long-Term Sus-
tainability Guidelines and the 1996 Space Benefits
Declaration, bilateral and regional binding instru-
ments (including treaties and contracts), national
laws, and contracts between private companies is
more likely to be successful. The approach of the
1987 Missile  Technology Control Regime
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(MTCR), as amended and extended far beyond the
original G-7 participants, is an example of a multi-
lateral non-binding understanding that is then im-
plemented by national laws (such as the United
States’ International Traffic in Arms Regulations
(ITAR) and Export Administration Regulations
(EAR) regulations).

Professor Frans G. von der Dunk: The prob-
lem with formally adding such terms — and then,
presumably ‘doing something with them’, meaning
drafting legal principles or rules on the basis there-
of — is that it requires following the formal amend-
ment procedure, which in the eyes of many opens
up a Box of Pandora and in the worst case might
well mean the end of a coherent legal framework
for space activities.

Professor Marta Gaggero Montaner: Existing
international space treaties per se do not cover the
issues arising from the potential use of Al technol-
ogies, whether it be the 1967 Outer Space Treaty or
the 1972 Liability Convention. To resolve the rela-
tionships arising from the use of Al technologies,
States could consider several options: adopting a
new international treaty; amending existing treaties;
or adopting an interpretative declaration. In this re-
gard, the role of national legislation, which is fre-
guently used to regulate certain issues, becomes
important as it can offer some legal certainty.

3. Is it necessary to draft a new Outer Space
Treaty for the twenty-first century?

Professor Robin J. Frank: If there was suffi-
cient political will to do so that would be ideal from
my personal multilateralist perspective but, at the
present time at least, | don’t think it is necessary or
realistic. The gamut of multilateral treaties and oth-
er instruments and fora to advance peaceful uses of
outer space is sufficient to address the real issues
likely to arise over the next generation.

Professor Frans G. von der Dunk: Whether
necessary or not, it is not realistic, which means
that | think the obvious need for adaptation and
elaboration of many of its rules and principles
should be undertaken by a different route. Further
to my previous point: amendment of the OST (and
the follow-on treaties) would not seem to be the
best way. A protocol or additional convention
would at least have the advantage (over customary
international law and ‘soft law’) of clarity in legal

terms, but currently it seems rather unlikely, given
the general geopolitical climate, that such a new le-
gally binding document would be acceptable to all
the major spacefaring nations, which is necessary if
such new law is to create true progress.

Professor Marta Gaggero Montaner: While |
understand that an update or revision of the Outer
Space Treaty is necessary, | am pessimistic about
achieving a consensus like the one reached in the
1960s and 1970s. I think the best thing would be to
maintain the Outer Space Treaty, the “Magna Carta
of Outer Space”, which achieved such widespread
adherence and whose cardinal principles must be
respected and complied with. They could be modi-
fied, if necessary, through the formulation of prin-
ciples, guidelines, or directives, which should then
be incorporated into the domestic legislation of
States. Let us not forget that many of the principles
of the Outer Space Treaty are considered by most
legal scholars to be customary international law (jus
cogens) and are therefore applicable to those States
that have not ratified it.
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AabnBapo Auapec Epicec bpaso

YN HEOBXIJTHO CKJIACTH HOBY KOCMIYHY KOHBEHIIIIO
JJIA XX1 CTOJITTA?

IOpunnanuit pakynpTeT, YHIBepcuTeT byeHoc-Alipeca
Av. Pres. Figueroa Alcorta 2263, ZIP 1425, Autonomous City of Buenos Aires,
PecmryGimika ApreaTrHa
E-mail: aericesbravo@derecho.uba.ar

Mema: onucamu ma Odocrioumu J{ocoeip npo xocmoc 1967 poky 6 xowmekcmi Cy4acHoi KOCMIiuHOL
OIIbHOCMI, WO BKAIOUAE HOGI CYO 'ekmu ma 06 ekmu npasa. ¥ 0okymenmi niOKpeCcIioeEmMbCsi AKMyanibHICb
Jlo2060py 3a60aKU 1020 WUPOKOMY MA 3A2ATLHOMY (DOPMYIIOEAHHIO, WO O00380JAE UOMY pO320amu
WUPOKULL CNEeKmp CRpas, 800HOYAC CMAGIAYU N0 CYMHI8 HeoOXIOHicmb po3pobKu H08020 [o2080py npo
KOCMOC HA MOMEHm, KOaU 1odcmeo cmynums na Mapc. Memoou 00cnioyncenns: susueHHs cneyianizoganoi
oionioepagii ma Corpus luris Spatialis, a maxoxc ananiz iHgpopmayii, no6 s3anoi 3 KOCMIUHOW 2ANY3310.
Kpim moeo, asmop nposis inmeps 1o 3 ekcnepmamu 3 KOCMIuH020 npasa ma npopecopamu Pobinom [oc.
®@panxom, Opancom I'. ¢pon dep Hynxom ma Mapmoro I'adxcepo Monmanep, sxi sxmoueni 0o Jlooamka 00
inmeps 10. Pesynomamu: 1) cmammi I, 111, 1V, V, VI, VII, VIII, IX, XI ma XIII ¢ npasosumu obmedxnceHHsmu
NpUHYUNY c80000U OOCTIONCEHHSI MA BUKOPUCANHS, 3aKpinaenozo y cmammi I Jlo2oeopy npo kocmoc 1967
POKY; 2) CbO20OHI HOBI mepMiHU ma uUsHAYeHHs po3pobisiiomucs He auue ¢ pamkax UNCOPUOS, ane u
yepe3 HAYIOHAIbHE KOCMiuHe 3aKOHO0ABCMB0 KpPAiH, Wo Maiomb KOCMIYHUU nomeHyian, 3) wob ao0cmeo
mozno cmynumu Ha Mapc y cmanuii cnocid ma cmeopumu ROCMIUHI NOCENeHHS, WO KepYIOmbCs JH00UHOI0
ma wmyunum inmenexmom, CIIA ma Kumaiicoxa Hapoouna Pecnybnixa, HuHiuumi KOCMIUHI HAOOepaicasu,
NOBUHHI OYOYmMb NPUUHAMU CRIIbHI Ma 0008 SI3K06T MINCHAPOOHI NPABUAA, WO 3ACMOCO8YIOMbCsL 00 6CIX,
3apaou 3a2anbHo20 O1A2a MA GUNCUBAHHS HAWO020 6udy. Q020860peHHA: YU PeabHO OISl HAC, K KOCMIYHUX
I0pUCMIB, PO32TIAHYMU MONCIUBICINb pO3poOKU HOo8020 Kocmiunozo 0ozoeopy na XXI cmonimmsa? Yu
CHOHYKAE HAC KAACUYHA XAPAKMEPUCUKA Nepeddady8anocmi KOCMIUH020 npasa 00 0ii?

Kniouoei cnoea: /locosip npo xocmoc 1967 poxy, xomepyiiina xocmiyna OisinoHicms, Corpus luris

Spatialis; zibpuouzayia nosux cyd’ckmie ma 00 ’e€kmié npaga, KOCMiyHe NPaso; KOCMIUHI HAOOepIHCasu,
UNCOPUOS.

Cmamms naodituwna 0o pedaxyii 15.09.2025
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