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The purpose of the article examines the doctrinal concepts of the development of the German model of
administrative procedure. Research methods: the chosen topic of scientific research requires the use of
various scientific methods and approaches to obtain analysis such as historical, systematic methods.
Discussion: the analysis and research of the concepts of Otto Meyer on the administrative act, Walter
Jelinek on subjective public law, and Max Weber on rational bureaucracy made it possible to assess the
influence of their concepts on the development and formation of the German model of administrative
procedure. The concept of an administrative act was taken as the basis for the future Federal Law on
Administrative Procedure, in which the provisions on the administrative act received a detailed justification
and consolidation. The concept of subjective public rights was very important for the administrative
procedure in the matter of challenging an administrative act. Results: the above-mentioned concepts laid the
foundations for the normative model of administrative procedure, which found its legitimate consolidation in

the Law of the Federal Republic of Germany "On Administrative Procedure".
Key words: concepts; model of administrative procedure.

Problem statement and its relevance. The de-
velopment of new scientific ideas about the admin-
istrative procedure model, their implementation and
legislative consolidation are impossible without
studying the experience of doctrinal concepts and
legal regulation, which have some specific features
due to the influence of various factors of both his-
torical and doctrinal and legislative nature. The
German model has a well-established mechanism
of legal regulation, which is the result of joint work
of both German scientists and legislators, enshrined
in the form of the Administrative Procedure Act.
The emergence and development of the German
model of administrative procedure was largely in-
fluenced by the work of German scholars in the
field of administrative law and historical events in
the legislative work of the Bundestag. Considera-
tion of the issue through the prism of the historical
and analytical approach will allow analysing key

historical events and doctrinal concepts with a view
to further scientific and legal generalisation.
Summary of the main research material. Otto
Mayer is considered to be one of the founders of
modern administrative law in Germany. His con-
cept of "administrative act™ influenced the moderni-
sation of German law [1, p. 342]. In his pioneering
textbook, the scientist developed a classical form of
activity for unilateral legal measures of the state in
relation to an individual, which he calls an "admin-
istrative act" by analogy with the French acte ad-
ministratif. Dogmatically, an administrative act is a
prototype of a court decision that performs a law-
grounding function. Meyer believes that it is a legal
form of activity that, like a court decision, gives
governing bodies the ability to determine the rights
and obligations of individuals, confirming the sov-
ereign, authoritative nature of administrative action
(influence, intervention and action, but without a
court decision). Administrative acts, like court de-
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cisions, must be strictly enforced until they are can-
celled by an actus contrarius issued by a competent
authority or court. An administrative act is a form
of activity that is in line with the general compro-
mise nature of constitutionalism and aims not only
at the efficiency of administrative measures, but al-
so at the protection of individual rights, as it is sub-
ject to judicial review. In Max Weber’s abstraction,
such a formal approach to an administrative act will
be the highest manifestation of modern [2, p. 265].

An administrative act is conceptualised as a
conceptual instrument that structures administrative
activity and, at the same time, due to its normative
nature, forms boundaries. The main advantage of its
concept is that it makes it easier for governing bod-
ies to fulfil their tasks and at the same time makes
them more transparent, as well as controllable in
court at the initiative of interested parties. This
strengthens the legitimacy of the state’s actions.
Perhaps, this explains the success of the Mayerian
concept of an administrative act, which was quickly
accepted in theory and practice and later enshrined
in the 1976 Law on Administrative Procedures
(Verwaltungsverfahrensgesetz) [3].

Based on the Mayerian concept of an adminis-
trative act as "a power decision of the administra-
tion that establishes for individuals in each particu-
lar case what is fair and necessary for them", a legal
definition was formulated, enshrined in Article 9 of
the German Administrative Procedure Act
(VWVTG): an administrative act is a decision, in-
struction or other power action of an administrative
body aimed at resolving a specific individual case
and having external consequences. According to the
legal doctrine of Mayer, an individual administra-
tive act regulates the rights and obligations of a cit-
izen in their relations with the state [4]. Most obli-
gations and rights enshrined in law are abstract un-
til they relate to the rights and interests of everyone.
An individual administrative act explains to both
the citizen and the state how a rule is applied in a
particular case. The function of an administrative
act is to apply the abstract prescriptions of norma-
tive acts to specific life situations and specific indi-
viduals so that these prescriptions are binding on
these individuals. In other words, an administrative
act is a means of concretising and individualising
laws (in the material sense). In both countries

(France and Germany), this concept was a central
element of general administrative law. It was taken
as a basis for the future Law on Administrative
Procedure, in which the provisions on administra-
tive act were elaborated and further developed. In
the current German Administrative Procedure Act,
special attention is paid to the administrative act,
the provisions of which will be discussed later.
German scientist Walter Jelinek continued May-
er’s work, developing German administrative law
in the XX century in the direction of judicial and
administrative control over decisions made by pub-
lic authorities using the developed concept of "sub-
jective public rights”. In his well-known work "The
System of Subjective Public Rights", the scientist
first examined the problem of subjective public law
and proposed a legal and dogmatic classification
based on the relationship between the individual
and the state. He identified three groups of public
rights: 1) political freedoms; 2) the right of an indi-
vidual to positive actions in his or her interests by
the state; 3) the right of an individual to participate
in the governance of the state. In the structure of
any subjective right, the scientist distinguished two
elements - formal (will) and material (interest).
V. Jelinek stated that subjective public rights, as
well as subjective private rights, are subject to judi-
cial and administrative protection [5, p. 164]. Sub-
jective public rights in today’s sense could not be
perceived as a doctrine at all at that time since the
state monopolised all sovereign power. It was only
after Georg Jellinek substantiated the significance
of subjective public rights derived from the volun-
tary self-obligation of the state that administrative
and judicial control as an institution of legal protec-
tion, namely, the protection of individual rights,
began to develop in Germany. This concept was
very important for the administrative procedure in
the matter of appealing against an administrative
act. The concept of judicial control as an institution
for the protection of subjective rights developed
later led to the formation of a specific position: de-
veloped from the ideas of legal protection, namely
in administrative legal relations, an individual is
understood as a champion of his or her interests
protected by law. Public interests that go beyond
this are outside this concept. This provision leads to
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important contradictions between German adminis-
trative law and the law of European integration [6].

It is also necessary to note the influence of an-
other famous German scientist - Max Weber and
his concept of rational bureaucracy. A distinctive
feature of this type of domination is the existence of
a system of formal rules that govern the activities of
management personnel. These formal rules can be
changed in accordance with the procedure. Whereas
under traditional rule, the possibility of creating
new legislation is limited by sacred tradition, under
legal rule there are no restrictions on lawmaking, as
long as the relevant procedures are followed. "The
decisive feature for our terminology is that,” writes
M. Weber, "subordination is no longer based on
faith and devotion to a charismatic personality or
the personality of the ruler sanctified by tradi-
tion, ... but on an objective "official duty devoid of
personal character, which, like the right to power, is
a "competence” defined by means of rationally es-
tablished norms (laws, regulations, rules) in such a
way that the legitimacy of domination is expressed
in the legality of general, formulated and promul-
gated rules”. It is assumed that formal rules are to
be followed, not the person in power.

In Weber’s works, rationalisation was applied
not only to the characteristics of bureaucratic ad-
ministration, but also to legal procedure as a fea-
ture. The key dogmatic categories of German ad-
ministrative law are based on the dogma of state
law developed by professorial theorists. Having an-
alysed the basic concepts of German scholars, we
note that they not only influenced the development
of administrative law, but also laid the foundations
for the German model of administrative procedure.

Let us now turn to the main legislative acts that
influenced the development of administrative law,
and subsequently - the implementation and consoli-
dation of the administrative procedure model at the
legislative level [11].

With the end of the National Socialist tyranny
and the enactment of the German Constitution
(Grundgesetz), work began on the codification of
German administrative law. A new understanding
of the state was central to this process. According
to the wording of the Herrenhimseer Project, "the
state ... exists to serve the individual”. In parallel
with the constitutionalisation of administrative law,

the Basic Law is expanding individual legal protec-
tion. This emphasises the importance of the princi-
ples of the substantive rule of law in "classical"
German administrative law. The strengthening of
the legal protection of the individual is reflected in
the guarantee of legal protection under Art. 19 para.
4 para. 4 of the Basic Law (a), and in the establish-
ment of a general reservation of administrative ju-
risdiction (b), as well as in the comprehensive sub-
jection to administrative law (c) [9].

Constitutional provision 19 (4) GG guarantees
comprehensive legal protection of the subjective
rights of citizens who have been violated by an act
adopted by a public authority through judicial re-
view of that act. This provision reflects the funda-
mental premise of the German rule of law: there is
no legal area in which a citizen has to accept a vio-
lation of his or her fundamental rights.

By establishing the guarantee of effective legal
protection (Article 19 (4) of the Basic Law), the
German legislator considers that subjective public
rights can be effective only if their realisation is en-
sured in the event of a conflict. Therefore, the guar-
antee of legal protection allows to limit the arbitrar-
iness of public authorities in relation to a citizen
and to realise the "substantive right to truly effec-
tive judicial control". Proclaiming in Article 19 pa-
ra. 4 of the Fundamental Law proclaiming legal
protection against acts of state power as a funda-
mental right, the Constitution emphasises that the
guarantee of legal protection is primarily focused
on the ability of an individual to self-realise. For an
individual, this is a fundamental right that is a "bas-
tion of individuality”. From this point of view, this
provision contains a systemic decision of the con-
stitutional legislator in favour of individual legal
protection, which is essential for the entire structure
of German administrative law. The legal guarantees
aimed at ensuring comprehensive individual legal
protection were also strengthened by the proclama-
tion of the "right to the proper use of discretion™, as
well as the distinction between "discretion”, on the
one hand, and "undefined legal concepts”, on the
other, which has become widespread in the litera-
ture and court practice. Both have significantly in-
tensified judicial control of public administration.
To implement the provisions of the basic German
law, the Code of Administrative Procedure was
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adopted in 1960. After the adoption of this act, the
issue of codification of administrative law in the
form of a single act regulating the activities of all
state bodies gradually arose.

Lorenz von Stein sought a comprehensive codi-
fication. However, his idea that the activities of the
administration could be regulated by a single act
was met with scepticism. A significant number of
German scholars rejected this statement, as they be-
lieved that administration is focused on solving a
specific case, so general rules will not be able to
provide the necessary flexibility in the decision-
making process [10]. Before the National Socialists
came to power, there was an attempt to codify the
"general part" of administrative law, but it was un-
successful. German administrative law is the law of
public administration, which is a function of the ex-
ecutive branch”. Due to the complexity of German
administrative law, which is divided into general
and special administrative law, it was not possible
to codify all procedural elements in one act." Addi-
tional obstacles to unification were created by the
West German federal structure, which clearly di-
vides governmental powers between federal author-
ities and the Léander. It was only in 1976 that the
Law on Administrative Procedure (VwWVTG) was
adopted, which scholars call "a codification for the
federal administration". The German model of reg-
ulating administrative procedure is associated with
the Administrative Procedure Act, adopted in 1976.
All states of Germany have adopted relevant regu-
lations that regulate administrative procedure rela-
tions at the appropriate level, are based on the fed-
eral law and do not contradict it. The law does not
regulate issues related to administrative justice. It
clearly outlines the range of issues it regulates and
specifies the scope of its action. It should be noted
that each Lander has its own law on administrative
procedure. Its provisions are largely like those of
the Federal Act, as they simply refer to the federal
law or repeat its content with minor changes in or-
der to ensure a certain degree of uniformity in the
enforcement activities of administrative authorities
at the federal level. For these reasons, the legisla-
ture has shaped the general approach to administra-
tive procedure in the VwWV{G through basic princi-
ples, which, although broadly applicable, can be
supplemented by provisions specified in Lander

laws. The German Administrative Procedure Act
transformed the doctrinal model of administrative
procedure into a statutory model.

Conclusions. The VwVTG is the result of a
long-standing effort, which began in the late 1950s,
to simplify, streamline and unify German adminis-
trative procedures and basic concepts of administra-
tive law. Sixteen years prior to the VwWVI{G, the
German legislature passed the Administrative
Courts Act (VwGO), which laid down provisions
not only for the structure and procedure in adminis-
trative courts, but also for administrative and judi-
cial review of final administrative acts issued by an
administrative authority. The German Administra-
tive Procedure Act was adopted by the legislative
assembly in 1976 with the aim of: 1) to regulate the
legal relations between administrative authorities
and citizens, 2) to guarantee citizens access to the
administrative decision-making process, and 3) to
establish the necessary clarity and unity in the pro-
cedural area of law. However, some areas of ad-
ministrative law, especially those characterised by a
high degree of complexity in certain cases (such as
decisions on land use planning and urban develop-
ment) are subject to special legislative regulation.
The purpose of this Law was to clarify the purpose
of the administrative procedure for administrative
bodies, their officials, legal practitioners, and citi-
zens in order to correctly apply the provisions of
this Law. This act led to the harmonisation of ad-
ministrative procedure law, made constitutional re-
strictions on state action transparent and reduced
the burden on the courts. At the same time, it in-
creased the efficiency of governance and further
protected the rights of citizens.

Thus, the doctrinal concepts played a key role in
the development of the German model of
administrative procedure and became the basis for
the formation of the normative model.
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Mema: Oocnioumu OOKMPUHANbHI KOHYenyii po36UmMKy HiMeybkoi Mooeni aOMIHICMpamugHoi
npoyedypu. Memoou 00cniddxicenna: oOpana mema HAYKOB020 OOCHIONCEHHSI GUMA2AE BUKOPUCAHHS
PIBHOMAHIMHUX HAYKOBUX MemOOi6 i niox00ie 0Jisi OMPUMAHHS AHANIZY, MAKUX K ICTMOPUYHUL, CUCTHEMHUU
memoou. Pezynemamu: 3a3naveni KOHYenyii 3akaanu 0CHO8Y 0Jisi HOPMAMUGHOT MOOei AOMIHICMpPamueHoi
npoyedypu, sixa 3uavuia ceoe 3axpinnenns @ 3axoni ®PH «Ilpo aominicmpamusny npoyedypy». ¥ yvomy
3aKOHI Y KOHYenyii mpauncopmysanu aOMIHICMPpamusHy npoyeoypy 3 OOKMPUHANLHOI 8 HOPMAMUGHY
mooenv. 3axon DPH «llpo aominicmpamusny npoyedypyy 64eHi HA3USAIOMb «KoOugixayicio Ons
gedepanvhoi  aominicmpayiiy, 3a80axu 3000ymrxam Himeybkoi ooxmpunu. Q02060peHHA: aHaNi3 ma
docnioocenns xonyenyiti Ommo Meepa npo aominicmpamusnuii akm, Banvmepa Enninexa npo ¢y ’exmusne
nybniune npaso, Maxca Bebepa npo payionanbny 010poKpamiio HAOAIOMb MONCIUGICMb OYIHUMU 6NAUE IX
KOHYenyill Ha po36UMOK Mmd (OPMYEaHHs HIMeYbKol MoOdeni aominicmpamusHoi npoyedypu. Buwenazeani
KOHYenyii' 3aKiaayu OCHO8U O HOPMAMUGHOI MOOeNi aOMIHICmpamueHoi npoyedypu, sika 3HAUUIA CEOE
necimumue  3akpiniennss 6  3axoni ®PH  «llpo  aominicmpamueny  npoyedypyy. Ilonsmms
AOMIHICMpamueHo2o axma 0y10 NOKIA0eHO 6 OCHO8y Matbymuboeo dedepanvbnoeo 3aKOHY Npo
AOMIHICmpamueHe CyOOUUHCMBO, 8 AKOMY NOJONCEHHS NPO AOMIHICMPAMUBHULL AKM OMPUMATU demanbhe
o0tpynmyeannsi i 3axpinienus. Ilowsmms cy6 ekmusHux nyoniuHux npae 0yn0 Oydxce GadCIueum Ojs
AOMIHICMPAMUBHO20 NPOYECY 8 CRPABL OCKAPHCEHHST AOMIHICMPAmueHo20 akma. Y eeOepiscokux npaysx
PayioHanizayis 3acmoco8y8anacs He miibkKu 6IOHOCHO XApaKmepucmuky 01opoxpamu4noi aominicmpayii, a
U 00 npasoeoi npoyedypu sk osznaxu. Kmouosi doemamuuni kameeopii HIMEYbK020 AOMIHICMPAMUBHO2O
npasa IpyHmMynmvCa Ha GUEHAZBAHUX KOHYENYISX.

Knrouoei cnosa: xonyenyii; Mooensb aOMiHiCMpamusHoi npoyedypu.
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