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The purpose of the article is to study a concept and a procedure for suspending the action of labour
agreement during the period of martial law in Ukraine. Research methods: the method of comparative and
documentary analysis, as well as the method of documentary synthesis and generalization. Together with the
methods of objective truth and the cognitive-analytical method, a conclusion on the peculiarities of legal
regulation of labour relations during the period of martial law in Ukraine is formulated. Results: the key
differences between termination of labour relations by terminating the action of labour agreement, a
downtime and suspending the action of labour agreement during the period of martial law in Ukraine were
characterized and revealed. Discussion: the provisions of the Law of Ukraine “On Organization of Labour
Relations under the Conditions of Martial Law” N 2136-1X dated March 15, 2022, which at present occupies
a key position in the sphere of regulation of suspending the action of labour agreement during martial law in
Ukraine, were reviewed and analysed, as well as practice of the Supreme Court of Ukraine on this issue.
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Problem statement and its relevance. The be-
ginning of a war and introduction of martial law in
Ukraine became a challenge for each of us and
forced the legislator to react accordingly by making
the urgent decisions in each of the branches of law.
The branch of labour law is one of those that has
undergone the greatest changes, which still require
the detailed interpretation and are the cause of live-
ly discussions among theoreticians and practition-
ers. Issues of regulating the labour relations in
modern realities in the context of hiring and dis-
missing the employees still remain in the focus of
attention not only of the lawyers, but also of the di-
rect participants of labour relations. Ensuring and
protecting the rights and freedoms of the employee
and the employer determine the relevance of theme
of our research.

The study of this issue was partially carried out
by V.S Venediktov, SV.Vyshnowetska, O.0. Kovalenko,

YuM. Bumyagina, O.M. Yaroshenko, O.A. Yakovlyev and
others. But, unfortunately, at present this issue is
still not properly researched. At the same time, it
creates an opportunity for further discussion and
researches.

Presentation of basic material of the research.
In connection with the military aggression of the
russian federation against Ukraine, the martial law
was introduced in the territory of Ukraine by the
Decree of the President of Ukraine Ne 64/2022
starting at 05:30 of February 24, 2022 for a period
of 30 days [1]. Since that date, the martial law in
Ukraine has already been extended several times by
the relevant Decrees of the President of Ukraine. In
particular, on November 8, 2023 the Verkhovna
Rada of Ukraine adopted as a whole the draft Law
on the approval of the Decree of the President of
Ukraine “On Extending the Period of Martial Law
in Ukraine” dated November 6, 2023 Ne 734/2023,
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according to which the period of martial law in
Ukraine was extended from 05:30 of November 16,
2023 for another 90 days [2].

During the period of martial law in Ukraine a
number of regulatory and legal acts were adopted,
changing the regulation of labour relations operated
in peacetime. Despite the fact that the Labour Code
of Ukraine [3] occupies a key position in the hierar-
chy of labour law (with the exception of the Consti-
tution of Ukraine), today, during the period of mar-
tial law, one should be guided by the Law of
Ukraine “On Organization of Labour Relations un-
der the Conditions of Martial Law” Ne 2136-1X
dated March 15, 2022 (hereinafter — the Law
Ne 2136-1X).

The first thing to pay attention to is Part 2 of Ar-
ticle 1 of the Law Ne 2136-IX stipulating that “for
the period of martial law restrictions on the consti-
tutional rights and freedoms of a person and a citi-
zen provided for by Articles 43 and 44 of the Con-
stitution of Ukraine are introduced” [4]. However,
both of the mentioned articles of the Constitution of
Ukraine are important in the context of protecting
the rights and freedoms of the employee, because
they warn against their abuse by the employer.

The legal possibility to limit the constitutional
rights and freedoms of a person and a citizen is
provided for in Article 64 of the Constitution of
Ukraine [5], however, it is not clear how and to
what extent restriction of these rights is permissible
during the period of martial law. We consider the
wording of Part 2 of Article 1 of the Law Ne 2136-
IX as incorrect, because it could be perceived by
the employers literally as permission to dismiss the
employees under any conditions. In addition, taking
into account the unsatisfactory level of trust in the
judiciary, as well as the insufficient level of aware-
ness in the field of labour law, we could predict that
a part of the illegally dismissed employees will not
go to the court, because the employer has an “iron”
argument in the form of Part 2 of Article 1 of the
Law N 2136-1X.

Before moving on to the specifics of procedure
for dismissing the employees during the period of
martial law in Ukraine, it is worth recalling the
general procedure for terminating the labour rela-
tions. Article 36 of the Labour Code of Ukraine de-
fines a considerable list of non-exhaustive grounds

for terminating the labour relations with the em-
ployee, which, in general, are divided into two main
groups:

1) at the initiative of the employee;

2) at the initiative of the employer [3].

A procedure for terminating the labour
agreement at the initiative of the employee depends
on a number of circumstances, including:

1) a type of the labour agreement (the labour
agreement concluded for an indefinite period of
time or the fixed-term labour agreement);

2) the subjective circumstances arising for the
employee who decided to dismiss, for example:
change of residence; care of a minor child or a child
with physical/sensory and/or other disorders, etc. (a
non-exhaustive list of such circumstances is
consolidated in Part 1 of Article 38 of the Labour
Code of Ukraine) [3]. Also, one should not forget
about such reason for dismissal as the manifestation
of a desire, which does not necessarily have to be
supported by a specific life circumstance, because
working is not the obligation, but the right,
provided for in the above-mentioned Article 43 of
the Constitution of Ukraine [5].

In comparison with the employee, the employer
has a more formal list of grounds for terminating
the labour relations, because the mere presence of
such desire on the part of the employer is not a
sufficient reason. Despite this, the Labour Code of
Ukraine defines a wide list of such grounds.
Analysing the provisions of Article 40 of the
Labour Code of Ukraine we could separate the
following classification [3]:

1) a specific action or inaction of the employee,
which in its content is a violation of the terms of the
labour agreement, job duties, internal regulations of
the enterprise, institution or organization, as well as
the labour legislation in force at the time of such
actions/inaction;

2) the objective circumstances that do not
depend on the employee, for example:
reorganization/liquidation ~ of the enterprise;
reduction of the number or staff of the employees
according to Paragraph 1 of Part 1 of Article 40 of
the Labour Code of Ukraine. Here it is worth
paying attention to Part3 of Article 40 of the
Labour Code of Ukraine, which makes it
impossible to dismiss the employee at the initiative
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of the employer during the period of his/her
temporary incapacity, as well as during the period
when the employee is on vacation. However, its
effect does not extend to Paragraph 5 of Part 1 of
Article 40 of the Labour Code of Ukraine, as well
as in case of complete liquidation of a legal entity.
The peculiarities of settlement of the issue on
termination of labour relations with certain
categories of the employees (the top managers, the
employees who serve values of various kinds or
who provide an educational function, etc.) are
determined by Article 41 of the Labour Code of
Ukraine and are referred to as additional grounds
for terminating the labour agreement.

Besides a restriction of the constitutional rights
and freedoms of the employee, Article 13 of the
Law Ne 2136-1X introduces a novelty in the field of
labour law in the form of the term “suspending the
action of labour agreement” [4]. At the same time,
the effective Labour Code of Ukraine does not
contain any mention of such term and its Final
Provisions only inform that the Law of Ukraine
“On the Legal Regime of Martial Law” dated
May 12, 2015 Ne 389-19 provides limitations and
peculiarities in regulation of labour relations, which
are defined by the Law Ne 2136-1X [6]. The lack of
mention and interpretation of the term “suspending
the action of labour agreement” in the Labour Code
of Ukraine is due to the fact that such option is
available only during the period of martial law,
which follows directly from the provisions of
Acrticle 13 of the Law Ne 2136-1X.

A concept and a procedure for suspending the
action of labour agreement is defined in Article 13
of the Law Ne 2136-1X. Thus, a suspending the
action of labour agreement means the temporary
termination by the employer of providing the
employee with work and the temporary termination
by the employee of performing the work under the
concluded labour agreement in connection with the
military aggression against Ukraine, which
excludes a possibility of the both sides of the labour
relations to fulfil the obligations stipulated in the
labour agreement (Part 1 of Article 13) [4].

Suspending the action of labour agreement
could be carried out at the initiative of one of the
parties of the labour agreement for a period not
longer than the period of martial law.

A procedure for the action of labour agreement
at the initiative of the employee involves writing by

him/her an application to suspend the action of
labour agreement. The employer considers and
registers such application, makes sure that it could
not provide the employee with work due to the state
of war in Ukraine. In the event that there is an
opportunity to provide work, but the employee
could not perform it, the employer informs on
impossibility to suspend the action of labour
agreement in the absence of a legal basis. Writing
an application by the employee is required only if
suspending the action of labour agreement during
the period of martial law is initiated by the
employee himself/herself. If such suspension is
proposed by the employer, there is no need for such
application. On the part of the employer, it is
sufficient to issue an order on suspending the action
of labour agreement, which, in particular, states
information on the reasons for such suspension,
including the inability of the both parties to perform
their duties and the method to exchange the
information, the period of suspending the action of
labour agreement, the number, categories and
surname, first name, patronymic (if available),
registration number of the taxpayer’s registration
card or series and number of passport (for
individuals who, due to their religious beliefs,
refuse to accept the registration number of the
taxpayer’s registration card and have notified the
relevant supervisory authority and have a relevant
mark in the passport) of the relevant employees, the
conditions for the renewal of the labour agreement.

In the case of a decision to cancel suspending
the action of labour agreement until the termination
or cancellation of martial law, the employer should
notify the employee of the need to start work 10
calendar days before the resumption of the
employment contract. Suspending the action of
labour agreement does not entail the termination of
the labour relations.

So, the military aggression against Ukraine,
which makes it impossible for the employer to
provide the employee with specific type of work
determined by the labour agreement and,
accordingly, the impossibility of its performance by
such employee is the main ground, the presence of
which gives the right to suspend the action of
labour agreement at the initiative of the employee
and/or the employer. The key issue remains to
proof the impossibility to fulfil the obligations of
the parties, that is quite disputing matter. In
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addition to the impossibility to provide and perform
the work, other reasons could be indicated in the
order to suspend the action of labour agreement.
However, in our opinion, detailing all the reasons
could be evidence to refute the main one, if such
order is a subject matter of a labour dispute.

If the employee does not agree with the order to
suspend the action of labour agreement or believes
that such order violates his/her rights, he/she could
apply to the central executive body that implements
the state policy on supervision and control of
compliance with the labour legislation, or to its
territorial body personally or entrust the appeal to
the trade union of the enterprise, institution or
organization where he/she works. Based on the
results of its review, such central executive body in
agreement with the military administration could
issue an order and oblige the employer to cancel the
relevant order or eliminate the violation in another
way within 14 working days from the moment of
receiving the order. In turn, the employer has the
right to appeal to the court to challenge such order
(Part 3 of Article 13 of the Law Ne 2136-1X) [4].

We offer to consider the Decision of the
Darnytskyi District Court of Kyiv dated March 20,
2023 in case Ne 753/14486/22, the subject matter of
the dispute in which was the order of
JSC “Ukrzaliznytsya”  dated  Aprill, 2022
Ne 389/0s on suspending the action of labour
agreement from April 1, 2022 with the defendant,
who held the position of deputy director of the
Procurement Department [7]. In the adopted
decision, the court refers to the commentary of the
Ministry of Economy of Ukraine to Law Ne 2136-
IX[8] and draws attention to the importance of
proving by the defendant “the absolute
impossibility of the employer to provide work and
the employee to perform it” [7]. In particular, the
court drew attention to the facts that confirm the
employer’s ability to provide the plaintiff with
work: 1) the plaintiff had a desire and an
opportunity to perform the work provided for in the
labour agreement and he did not show an initiative
to suspend the action of labour agreement;
2) JSC “Ukrzaliznytsya” continued its work and the
Procurement Department, where the plaintiff
worked, functioned in the period from April 1,
2022 to August 31, 2022; 3) in the specified period
there was a growth in the number of the employees;
4) the defendant did not provide any evidence that

could confirm the legality of the order to suspend
the action of labour agreement.

The Ministry of Economy of Ukraine in its
commentary to the Law Ne 2136-1X expressed its
opinion on the definition of “absolute impossibil-
ity” and noted that suspending the action of labour
agreement is possible if the production, organiza-
tional, technical capabilities, means of production,
or the employer’s property that are necessary to
perform a work by the employee are destroyed in
the result of hostilities or their functioning is im-
possible for objective and independent reasons
from the employer [8].

Earlier, we focused on the fact that a presence of
the military aggression of the russian federation
against Ukraine covers the entire territory of the
country, while at the same time, active hostilities
are local. In view of this, we share an opinion of the
Ministry of Economy of Ukraine and believe that
conducting the active hostilities on the territory
where the enterprise, institution, organization is lo-
cated, or the consequences that remained after and
could not be eliminated in a short time, is a basis
for implementation of the provisions of Article 13
of the Law Ne 2136-1X.

Here we should pay an attention to the innova-
tions of labour legislation, namely the amendment
of Partl of Article 41 of the Labour Code of
Ukraine by paragraph 6 on the basis of Law of
Ukraine Ne 2352-1X dated July 1, 2022 “On
Amendments to Certain Legislative Acts of
Ukraine on Optimizing the Labour Relations” [9],
as well as to the practice of the Supreme Court of
Ukraine.

Case Ne 523/11673/22, which reached the cassa-
tion hearing, is illustrative in this matter, where the
Supreme Court of Ukraine put an end to the disput-
ed legal relations and issued the Resolution dated
September 27, 2023. According to the circumstanc-
es of the case, the subject matter of the lawsuit was
reinstatement to the previously held position by
cancelling the order on dismissal and payment of
wages for the period of the forced absenteeism. The
lawsuit was satisfied by the decision of the Suvo-
rovskyi District Court of Odesa. The defendant
filed an appeal, but the appellate instance agreed
with the decision made by the court of the first in-
stance. The Supreme Court of Ukraine drew an at-
tention to the fact that applying the paragraph 6 of
Article 41 of the Labour Code of Ukraine is possi-
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ble only when the result of hostilities is the com-
plete destruction (absence) of conditions, means
and property that are necessary to perform a work.
The fact of the imposition and existence of martial
law is common knowledge and it is not a sufficient
ground for dismissal, which fully confirms our po-
sition, which was stated above. The fact that the en-
terprise does not actually functioning and/or could
not provide safe working conditions is not a reason
for dismissal under paragraph 6 of Article 41 of the
Labour Code of Ukraine.

During the consideration of the defendant’s cas-
sation appeal, the Supreme Court of Ukraine sub-
stantiates its position by referring to the fact that at
the time of the plaintiff’s release, the territory of the
city of Odessa was not occupied and no hostilities
were conducted there, which is confirmed by the
List of territories on which hostilities are (were)
conducted or temporarily occupied by the russian
federation, approved by the Order of the Ministry
of Reintegration of the Temporarily Occupied Ter-
ritories of Ukraine Ne 309 dated December 12,
2022 [10].

In order to protect and prevent the violation of
the employee’s rights and in the event that the em-
ployer decides to dismiss the employee on the spec-
ified grounds, such employee should be convinced
and the employer should prove (or be ready to
prove) the cause-and-effect relationship between
the impossibility to provide a work and hostilities.
This will provide an opportunity for the employee
to identify its invalidity in the absence of such
communication even during the review of the order
on dismissal.

Since the Law Ne 2136-1X is temporary and its
effect extends to labour relations only during the
period of martial law in Ukraine, we believe that
the possibility to suspend the action of labour
agreement should remain in force even after the
cancellation of martial law for the following rea-
sons.

Firstly, from the moment of cancellation or ter-
mination of martial law in Ukraine, the effect of
certain normative legal acts that regulate labour re-
lations during the period of marital law will be au-
tomatically stopped, which anyway will cause a
chaos in regulation of such legal relations, despite
the fact that the temporary effect of the normative
legal acts adopted during the period of martial law
is generally known and is explicitly stated in their

provisions. In order to return to our usual life and to
regulate the post-war labour relations properly, we
should need so-called ‘““adaptation” period. In our
opinion, failure to introduce such “adaptation” pe-
riod will lead to a number of illegal dismissals, vio-
lating not only the constitutional provisions, but al-
so the guarantees consolidated in Article 5-1 of the
Labour Code of Ukraine.

Secondly, according to the research of the
NGO “OPORA”, more than 8 million of Ukrainians
are now abroad (as of June 2023) [11]. Since
suspending the action of labour agreement does not
establish any additional restrictions, the employee
has the right to leave Ukraine, provided that he/she
does not fall under the restrictions on leaving,
which are established during the period of martial
law. Of course, we could not predict for sure how
many citizens will decide to return to Ukraine and
go to work after the renewal of the labour
agreement, however, we are sure that even if such
number is minimal, such persons could not have
time to return to the Motherland and start his/her
work within the 10-day period specified by the
employer, and to hope for the loyalty of the
employer is not an adequate protection and
prevention of violation of the employee’s rights.
Also, it is worth remembering that citizens who
decide to return to Ukraine should resolve all
bureaucratic and procedural issues in the host
country, which will also take a considerable amount
of time.

Not all categories of the employees have the
right to suspend the action of labour agreement dur-
ing the period of martial law in Ukraine. In particu-
lar, this option could not be applied to the heads
and deputy heads of state bodies, as well as local
self-government officials who hold elected posi-
tions (paragraph 4 of Part1 of Article 13 of the
Law N 2136-1X) [4].

The right of the mobilized employees to suspend
the action of labour agreement during the period of
martial law in Ukraine should be mentioned sepa-
rately [12]. According to Article 36 of the Labour
Code of Ukraine one of the grounds to terminate
the labour agreement is conscription or entry of the
employee or the employer — a natural person to mil-
itary service, referral to alternative (non-military)
service, except when the employee’s place of work
or position is kept in accordance with the Part 3 of
Article 119 of the Labour Code of Ukraine [3]. Part
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3 of Article 119 of the Labour Code of Ukraine es-
tablishes guarantees for the mobilized employees
under the conditions of a special period in the form
of preserving the place of work and the position
specified in the labour agreement. Article 1 of the
Law of Ukraine “On Defence of Ukraine” dated
December 6, 1991 Ne 1932-XT defines a special pe-
riod as a period that begins from the moment of the
announcement of the decision on mobilization (ex-
cept for the targeted one) or its delivery to the ex-
ecutors regarding covert mobilization or from the
moment of the introduction of martial law in
Ukraine or in some of its localities and covers the
time of mobilization, wartime and partially the re-
construction period after the end of hostilities [13].

Paragraph 4 of Article 13 of the Law Ne 2136-
IX defines that compensation of wages, guarantee
and compensation payments to the employees dur-
ing suspending the action of labour agreement is
fully entrusted to the state carrying out the military
aggression against Ukraine [4]. To do this, the em-
ployer should continue to keep records in terms of
determining and recording the amounts of wages
and compensation payments that would be due to
the employee if there was no such suspension.
Thus, at the request of the employee or on its own
initiative, the employer could issue to the employee
the corresponding certificate on the accrued
amounts of wages and compensation payments that
would have been due to the employee if such sus-
pension had not occurred.

Considering this issue, we should point our at-
tention on criteria that distinguish a downtime,
determined by Article 34 of the Labour Code of
Ukraine, from suspending the action of labour
agreement during the period of martial law in
Ukraine:

a) the grounds for implementation (a downtime
is any circumstance that led to suspending the
work; suspending the action of labour agreement is
the absence of work and its performance by the
employee during the period of martial law);

b) a duration (a downtime could last without a
time limit as long as there are circumstances on the
basis of which it was introduced; suspending the
action of labour agreement is possible only during
the period of martial law);

¢) a subject of making the decision (the employ-
er makes its decision on dismissal; the initiator of

suspending the action of labour agreement could be
both the employer and the employee);

d) a circle of persons to whom the correspond-
ing decision applies (a downtime could be
introduced for the entire enterprise or concrete de-
partment or concrete employee; suspending the ac-
tion of labour agreement is individual in nature, that
is, a separate order is adopted for each employee);

e) a payment (during downtime no less than 2/3
of the tariff rate of the employee’s grade (salary) is
paid and a downtime due to the employee’s fault is
not paid; when the action of labour agreement is
suspended, the salary is not paid);

e) the insurance length of service (in case of
payment of a downtime by the company, the period
of its validity is included in the employee’s insur-
ance length of service; in case of suspending the ac-
tion of labour agreement, the employee’s insurance
length of service is not counted) [3; 4].

Conclusions. The war significantly affected the
labour law sphere and regulation of relations be-
tween the employee and the employer. Grounds for
termination of labour relations have not fundamen-
tally changed from those that operated in peace-
time, although their list has expanded. The intro-
duction of martial law led to the adoption of the
Law Ne 2136-1X, which today occupies a key posi-
tion in the field of regulation of labour relations.
Despite the restrictions established by the Law
Ne 2136-1X (in particular, regarding the constitu-
tional rights and freedoms of the employee), it also
provides for the possibility to suspend the action of
labour agreement, which does not entail the termi-
nation of labour relations.

To implement such option, two mandatory con-
ditions should be met: 1) the absolute impossibility
to provide work by the employer and the impossi-
bility to perform work by the employee; 2) such
impossibility is in a cause-and-effect relationship
with hostilities.

Thus, it is impossible to suspend the action of
labour agreement when the employer could not
provide the employee work in the result of hostili-
ties, on the contrary, the specified circumstances
could serve as an additional reason for dismissal in
accordance with Paragraph 6 of Part 1 of Article 41
of the Labour Code of Ukraine. Taking into account
the objective circumstances, it is advisable to estab-
lish an “adaptation” period and extend the possibil-
ity to suspend the action of labour agreement even
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after the end of period of martial law, as well as in-
crease the deadline for the employee’s return to
work.
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NPU3YIIUHEHHS JIIf TPYJIOBOI'O JOI'OBOPY
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Memorw cmammi € 8usueHHs NOHAMMA MA NOPAOKY NPU3YRUHEeHHs Oii mpy0o6o2o 002080py Y nepioo
60€HH020 cmany 6 Yipaini. Memoou 00cnioscenna: memoo nopieHsAIbHO20 ma OOKYMEHMAIbHO20 AHATIZY,
a makoxic Memoo OOKYMEHMAIbHO20 CUHmMe3y ma y3azanvHeHHs. Pazom i3 memooamu 00 €ekmugnoi icmunu
ma Ni3HABANLHO-AHATIMUYHUM  MEMOOOM CHOPMYTbOBAHO BUCHOBOK W000 O0CODIUBOCMEN NPABOBO2O
pe2yno8anta mpyoosux 8iOHOCUH Y nepiod 80€HHO20 cmaHy 8 Ykpaiui. Pesynemamu: oxapaxmepuso6aro
ma po3Kpumo Kuoyo6i 8iOMIHHOCMI MIdC NPUNUHEHHS. MPYOOBUX GIOHOCUH ULISIXOM PO3IPBAHHS MPYO08020
002060pYy, NPOCMOEM MA NPUSYRUHEHHAM Oii MpPy008020 002080pY V NEpiod B0EHHO20 CMaHy 6 YKpaiHi.
002060penna: po3enaAnymo ma nPOananiz08ano nonodicents 3axony Yxpainu «llpo opeanisayiio mpyoogux
BIOHOCUH 8 YMOBAX B0€HH020 cmany» 6i0 15 bepesns 2022 poxy No 2136-1X, saxuii Ha cb0o20OHI 3aiimac
KI0408y no3uyiio y cghepi pe2yniosants npu3ynuHeHHsa mpyoo8o2o 002080py Nio ydc Oii 0OEHHO20 CMAHY &
Yxpaini, a maxooic npaxmuxy Bepxoenozo cydy Ykpainu 3 0ano2o numanusi.

Kniouosi cnoea: mpyoosi sionocunu, mpyoosuii 00208ip, pobomooaseyvp, NpayiGHUK, NPUnuHeHHs Oii
mpyo008020 002080py, NPU3YRUHEHHS Oii MPY008020 002080pY, NPOCMIl; BOEHHUL CINAH.

Cmamms nadiviuina 0o peoakyii 16.12.2023
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