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KOHCMUmyYyitine cyo0OuuHCmao.

IHocTanoBka mpodiaeMu Ta ii aKTYaJbHICTh.
OfHMM 13 OCHOBHMX MPUHIUIIB 3MIHCHEHHS KOH-
CTHTYLIHHOTO CYJOYMHCTBA B YKpaiHi € Horo He3a-
JIEKHICTD, sika Oe3lmocepeHbO TOB’s3aHa 3 He3a-
JISKHICTIO MOTo WieHIB. Peaizailisi mpuHIMIIB, SIK
BiJIOMO, 3a0e3MedyeThCsl TapaHTIsIMHU, SKi y CBOIO
4yepry nependadaroTs NeBHy npoueaypy. B Ykpaini
cepesl TaKWX TapaHTIH BUIOUIAIOTE OKpEMY IYMKY
cyani Koncruryuifinoro Cyay VYkpainm (mami —
KCY). Iloka3oBuMm € Te, 110 B OCTaHHI 11’ATh POKiB
Maibke koxHe pimeHHa KCY yxBamoeTbes pazoM
13 OKpeMHMH AyMKamH. Taka HpakTHKa HE 3au-
mujaach HE TOMIYEHOI0 1 HEOJAHOPA30BO CTaBaia
MPUIMHOIO MyOJIiYHUX 00rOBOPEHb Ta AUCKYCIii, Je
BUCJIOBIIIOBAINCH SIK apryMEHTH «3a», TaK 1 apry-
MEHTH «IpoTW». HesBakaioum Ha OKpeMi Teope-
TUYHI HalPaLIOBaHHA Y JaHOMY HaIllPAMKY, ITUTaH-
Hs okpeMoi mymku cyani KCY e manomociimkeHuM
Ta MOTpeOye OUIBII PEeTETLHOTO BUBYCHHSI.

Metoro crarTi € aHaji3 mepeBar i HEAOJIKiB
okpemoi aymku cyaai KCY sk rapanTii npuHIumy
HE3aJIE)KHOCTI Y Cy4aCHUX MPaBOBUX peaisix.

AHagi3 aocaigxenb i myOsikanii, y Skux 3a-
MMOYATKOBAHO PO3B’SI3aHHS JAHOTO MUTAHHSI, MOKa-
3aB, M0 TaKi yKpaiHChbKi mpaBHUKY sk JI.J1. JIunak,
M.B. Tecaenko, LJI. Cninenko, I'.0O. Xpucrosa,
B.M. [llanioBasi mpUCBATHIM yBary pi3HUM acIeK-
TaM (QyHKIioHYBaHHs OKpeMoi aymMku cynai KCY.

Buxknag ocHoBHoOro marepiaiay. bputancbka
SHITUKJIONE/is] BU3HAYAE KOHIICIIIO CYIIiBCHKOL
HE3aJISKHOCTI SIK «3/IaTHICTh CY/IiB Ta CYJJiB BUKO-
HYBaTH CBOi 000B’s3KHM 0€3 BIUIMBY UM KOHTPOIIIO 3
0oKy iHIIMX cyO’€KTiB, SIK IEp>KaBHUX, TaK 1 MpH-
BaTtHUX. Lleli TepMmiH TakoX BUKOPHCTOBYETHCS Yy
HOPMAaTHUBHOMY CEHCi JJIs TO3HAYEHHsS Tiel He3a-
JISKHOCTI, SIKOK0 TIOBUHHI BOJIOMITH CyIU Ta CYJ-
ni» [1]. 3 "acom 18 KoHmeris Oyjia BU3HAHA Ha
MDKHapOAHOMY DiBHI 1 3aKpiljieHa SIK MPUHLUI Y
HU3II TOKYMEHTIB TaKuX, K Hanpukiaa, OCHOBHI
NPUHIMIIN HE3aJIEKHOCTI CyJZOBUX OpraHiB (cxBa-
neHi pesomtortismu 40/32 ta 40/146 I'enepanbHOl
Acambiiei OOH Bix 29 mucromana ta 13 rpymHs
1985 p.).
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besymoBHO, TapaHTii He3aleXHOCTI CyZiB 3a-
TaJbHOI IOPUCAWKIIL 1 X CYIMiB HE € TOTOKHUMH
rapaHTisIM HE3JIEKHOCTI OpraHiB KOHCTHTYIIHHOTO
MpaBoOCYS 1 iX 4IIEHiB, alle 32 METOI0 iX ICHYBaH-
Hs (yOe3nedeHHs BiJ] BIUIMBY 1HIUX TLTIOK BJIaad Ta
Pi3HOMaHITHUX 1HCTUTYLi#) — 6arato B 4OMy BOHH
€ CXOXKHMH [2, c. 61].

3a3HaynMo, IO MPHHIMI HE3aIEKHOCTI y KoJie-
riabHUX KOHCTUTYLIHHUX OpraHax po3rIIsAaeThbCs
y LIMPOKOMY 1 BYy3bKOMY PO3YMIHHAX. Y IIUPOKOMY
— IIe BJaCHE HE3aJEXKHICTh OpraHy BiJ OyAb-SKOTO
30BHIIIHBOTO BIUIMBY Ta JOTPUMAaHHS Y CBOiH
JiSUIBHOCTI JIEMOKPATUYHUX MPUHIMIIIB, 1HIIUMH
CJIOBaMH HOTO 1HCTUTYLiIHI rapaHTii, sSKi IpsMo He
BIUIMBAIOTh Ha HOTO WIEHIB, a Y BYy3bKOMY — He3a-
JISKHICTh HWOro WIEHIB, iXHS BIPHICTH MOYYTTIO
CTpaBeIJIMBOCTI Ta BIacHii mpodeciiiHiii TiqHOCTI,
TOOTO iHAMBIIyalbHI rapanTii, SKi MPsIMO BILUINBA-
I0Th Ha HE3aJeKHICTh opraHy 3aramom. Lli aBi
CKJIaJIOBI 3HAXOIAThCA y CUMOIOTHYHOMY 3B’S3KY 1
PO3IJISAAI0TECS HAMM K YacTHUHA 1 Iiie B IXHIiH
MIaJEKTUYHIA €THOCTI.

Bapro Big3zHauwTH, WO y MDKHApOAHIA i 3a-
pyOIXHIM TpPaKTUIl ICHYIOTh PI3HI METOMOJOTYUHI
MIIXOAW JO BU3HAYCHHS TMOHATTA 1 TNPEAMETY
«OKpeMa JyMKa». Ii BUBYAIOTh SIK iHCTPYMEHT CY-
J0BOI TPAaBOTBOPYOCTI, SIK TApaHTII0 NPUHLUIY
TJIACHOCTI a00 SK TapaHTII0 TPHUHIUIY HE3aIex-
HOCTi. Y MeXax Haloro JOCHiPKEHHS BOHa
PO3TIIAOATUMETHCS Y CBITIII OCTaHHBOTO.

[Ipoanamizyemo noKiafHimie OCHOBHI «3a» 1
«IPOTH», SIKI O3BYUYIOTBbCS, KOJHM OKpeMma ITyMKa
9jeHa OpraHy KOHCTHTYLIHHOIO  KOHTPOJIO
PO3TIIAJAETHCS K FapaHTisl HOTO HE3alIeKHOCTI.

Cepen apryMeHTIB MIOJI0 OKPEMOI TyMKH SIK Ta-
paHTii He3aJNeXXHOCTI HaluacTime BHUIUISIOTH
HACTYIIHI.

1. 3axucm 6i0 mucky xonee. 13 Touku 30py cy-
JI0BO1 HE3aJIeKHOCTI, Y MeXKaxX CyIOBOI CHCTEMH
OKpeMa JyMKa MOBHMHHA TNEPeayCiM po3risiiaTHcs
K BUpPA3 B3a€EMHOI HE3aIEXKHOCTI CYAIiB, TOOTO
HE3aJIKHOCTI Cynni Bim iHmMX cyaniB». Bona
BiJlirpae BaXJMBY pOJb UIA CyIAi, SIKUH 3aiu-
LIMBCS Y MEHIIOCTi, OCKUIBKM y TOMY YHCH, Jie-
MOHCTPY€ HOTO «IICHUXOJIOTIUHY HE3aJIeKHICTHY» BiJ
koJier [3, ¢. 169]. MoxmBicTh myOTiKaIlii oKpeMux
OYMOK TaKO)XX 4acTO PO3IJIIIAEThCS, K CBOOOA
BUP@XEHHS IOMIAIIB, 110 rapaHTye mnpodeciiHy

TIOHICTD CYAM, JJO3BOJISIIOYM HWOMY BHCIOBUTH
CBOIO IYMKY, HaBiTh SIKIIO BOHA 3aJMLIAETHCS B
MeHmocTi. [l cynniB pilleHHs Mpo IyOiKamiro
TakKMX JYMOK 4YacTO € THUTaHHAM COBicTi [4,
c. 1360].

2. 3axucm 6i0 nonimuuno2o mucky. Y UbOMY
KOHTEKCTI HE3aJeKHICTh PO3MIIAAETHCS 3 TOYKH
30py HeynepemxkeHnocTi. Cyani opraHiB KOHCTHTY-
UIHHOTO  KOHTPOJIO, MpHU3HAYCHI  MEBHUMH
MOJITHYHUMHU aKTOPaMH, MOXYTb BimdyBaTu cebe
3000B’SI3aHUMH TIPOSIBIISITH JIOSUIBHICTH Ta HE TIO-
TOJDKyBaTHCS (IIOTOJKYBATUCS), 1100 JIOTOJUTH
TUM, XTO iX BHCYHYB. OCOOJHMBO II€ CTOCYETHCS
CYJIJIiB, SIKi MalOTh MAHC OYTH 3HOBY NpU3HAYCHU-
MU 4u niepeoOpaHuMiu [6, c. 2]. 3a Takux 00CTaBUH,
OKpeMa JyMKa € Ji€BUM IHCTPYMEHTOM MJIsi TOTO,
mo6 ybe3neuutn cBoOw mnpodeciiiHy TiAHICTD i
YeCTh BiJl «CYMHIBHHX PillIEHb» KOJIET.

3. «lumenexmyanvra yinicHicme» ma ocobucma
Hedomopkanuicmob., OKpeMi IyMKH JO3BOJISIOTH
CyIAsM MiATPUMYBATH CBOIO «IHTEIEKTYaJIbHY
LMUTICHICTB», Tepeadavyaroun Uil HUX I[PaBO HE
MiANUCYBAaTH PIilIeHHS, apryMEHTH Ta BHCHOBKH,
SIKi BOHM HE TOJUISIFOTh. 3 Ii€i TOYKH 30py IpPaBo
Ha MyOJiKaIilo OKpeMHUX JyMOK MOXe CIIPHATH He-
3aIIeKHOCTI CY/iB, a TAaKOX IMiATPUMIL iXHBOI rap-
HOI peryTamii i B pe3yabTari JeriTUMaIii KOHCTH-
TYIIHHUX CYJIiB B 04aX rPOMAJICHKOCTI [5, . 22].

JoBoni 4YacTo oOKpemMa ayMKa CHPUHMA€ETHCS
CYyIIIMH KOHCTHTYIIIMHOI FOCTHIII SK TapaHTis
ixHpO1 HemoTopkaHHOCTI. Ha BiacHe mepexkoHaHHS
cynni Koucruryuifinoro Cyny VYropmunu Impe
Bopema, 3axuct 0coOucToi HETOTOPKAHOCTI CyIIi
— I OJHa 3 OCHOBHUX (YHKLIH, SKy BHKOHYE
oKpema AymKka. HaBiTh KO cynis ycBiZOMIIIOE
Te, M0 WOro JyMKa HIKOrO He 3000B’s3y€ 1 He
CTaHE 3aKOHOM, BiH BCE€ OIHO BBa)Ka€ BAXKIMBHUM
BUCJIOBHTH ii ITyOIiYHO, 11100 3aXHUCTUTH CBOIO OCO-
OucTy HEeZOTOPKaHHICTh Ta rimHicTb. [licns 3aBep-
MICHHS CBOEI KaJEeHIIil, 100 3aXUCTHTH CBOIO OCO-
OHMCTYy HEOTOPKAHHICTh, SIK BiH caM II¢ BiJIMIiTHB,
HUM Oyno omyOiikoBaHO 30ipKy CBOIX OKpeMHuX
nymok «Dixi et salvaviy, o B epexiazi 3 JaTHHI
o3Hayae «S TOBOPHB 1 BpATYBaB CBOIO AyIIy» [4,
c. 1360]. Taka mpakTuka HE € IIOOAMHOKOIO Ta HE3-
BHYHOIO. Tak, 30ipKy 3 OKpeMUMHU JyMKaMu «Homy
st OyB ipotu» BuaaB i cyaas KCY Bikrop [nmkin.
Ha iloro mepekoHaHHsi BOHa MOKJIMKaHAa MpPUBEP-
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HYTH yBary rpoMafiCbKOCTI /10 MOJIMBHX aJbTep-
HAaTUBHUX KPOKIB Yy BHPIIIEHHI CYCHIJIFHO Ba)IIH-
BHUX TPOOJIeM, Ha SKHUX HAIOJSTaB aBTOp, Hepedy-
Baroun Ha rocafi cyami KCVY.

OpHOYacHO 3 BHWIIE3a3HAYEHUMH apryMEHTaMH
BUCYBAETHCS PsIJl KOHTPAPTYMEHTIB IOJ0 TOTO, IO
OKpeMa JyMKa BUCTYIIA€ TapaHTIE HE3AICHKHOCTI,
cepes SIKUX Te, 0 BOHA:

1) nopywye gpynoamenmanviy capanmiio nesa-
JIeIHCHOCMIE CYO0I8 — MAEMHUYIO HAPAOHOL KIMHAMU.
Taemuuns Hapaguoi KiMHaTH — € (QyHIaMEHTallb-
HOIO TapaHTi€l0 HE3aJIEKHOCTI Ta HEYIePEeIKEHOCTI
CyIIl y TpoIieci 3MiHCHEHHS MPaBOCYIIS. Ii CyTh
MOJIATAE y TOMY, L0 HIXTO HE BIIPaBi BILIMBATH Ha
npolec MPUHAHATTS CyJOBOTO DIllICHHS MO CIpaBi
abo BTpyuarucsi y Hboro. BoHa nepenbauae taem-
HUIFO OOTOBOPEHHS Ta YXBaJleHHS pillleHb, IO
yOe3rneuye Cy/UIiB Bijl 30BHIIIHLOTO MOJIITUYHOTO i
MPUBATHOTO BIUIMBY Ta MaHIMyJsmid. Y cBii 4ac
cynas BepxoHoro Cyay Cnonydenux IlrtatiB
Awmepuku Denikc Dpankdpyprep 3a3HauaB, II0:
«BepxoBuuii Cya HE MOBUHEH MiJJABATUCh TOMY
TUCKY MYOJIYHOCTI, SIKOMY TMiJKOPSIOTHCS BHKO-
HaB4Ya BIIa/Ia Ta KOHTpeEC, IIe € HaJ3BUYAHO BaXK-
JUBHUM JUIS HOTO e(peKTUBHOTO (HYHKIIIOHYBaHHS
[7, c. 313]. 3a Takux 0OCTaBHH, OKpeMa JyMKa ITiJi-
pUBaE JETITUMHICTh NPUHHSATHX PIIIEHh Ta CTBO-
PIOE YMOBH 3a SIKHX OpTaH CTa€ BPa3lIUBUM Tepe]
TACKOM TOJIITUYHUX CHJI, TPOMaJChKocTi Ta 3MI,
0CcOOIIMBO, SKINO IIiJ] Yac peaji3amii CBOro Ipasa
YJIeH OpraHy KOHCTUTYI[IHHOTO KOHTPOJIO BIA€Th-
cs jmo 1l BUAOBOTO Moty (3rimHa abo He3rigHa
OKpeMa JTyMKa). BilbIIicTh BUSHHX MPUXOAUTH IO
BUCHOBKY, IIO LI €, XO4 1 HE TOJIOBHOIO, aie OJ-
HI€IO 13 KIIOYOBUX NPUYMH TOTO, IO B TaKUX
kpainax sk lIramis, ABcrpis, @paniis, bensris,
JlrokcemOypr, Manbta Ta Higepnanau npaBo wieHa
OpraHy KOHCTUTYLIMHOTO KOHTPOJIO Ha OKpeMy
IYMKY € 3a00pOHEHHM, a ILIE B PAIl €BPONEHCHKUX
KpaiH CyTTEBO OOMEXKEHHUM;

2) nepedbanac MONCIUBICMb MUCKY NOJIMUYHUX
cun, epomadcekocmi ma 3MI na opeanu xomcmu-
myyitinoeo xowmpomo. Hittrep I'pim, cymas y
BincraBii PenepansHoro Koncrutynitinoro Cymy
Himeuuwnu, mig gac cBoro Buctymy «Cymu minm
TIOJTITHYHUM TUCKOM» Y ["apBapCchKii KO IpaBa
3ayBa)kKWB, 110 BCTAHOBJICHHS KOHCTUTYLIHHOTO Cy-
JIOBOTO KOHTPOJIO y OUIBIIOCTI KpaiH CBiTy OyJo

3aBOQWIMBHM PINICHHSIM MOJITHYHUX CHJ, a KOH-
CTUTYIIiHA IOPUCHAWKIIIS CTaja aKTOM camooOMe-
JKEHHS, aJDKe MPUHHATTS KOHCTUTYLIA 9acTo € He
MUKTATOM OLIBIIOCTI, a KOHCEHCYCOM, KOM-
MTPOMICOM MiXK OUTBIITICTIO T4 MEHIITICTIO.

Toli (akT, 10 y MOMEHT 3allpOBaJXKCHHS KOH-
CTUTYLIHHOTO CYZOBOTO KOHTPOJIO MOJITHYHI CY-
MIEPHUKH JTOMOBHJINCH, HiSIKUM YHHOM HeE yOe3re-
4yye KOHCTUTYLIMHI CyAH BiJ MOJITHYHOTO TUCKY Y
Maii0yTHeoMy. Haltuactime ne OyBae y yacu, KOnu
KpaiHu nepeOyBaroTh B TIHOOKiM Kpu3i, a BUXI] i3
Hel BUMara€ HEOPTOJOKCAIBLHUX MeToxiB. Togi,
KOHCTHUTYIIIMHI CyAM BHUIVIAJAIOTH JJIs TOJITHKIB,
AK TIEpeIKo/ia, Ha IXHbOMY IUISAXY JI0 BCTAaHOBJICH-
HSl aBTOPUTApHOI Biaau B iM’sl JeMokpartii [7], a
YJICHH OpraHy KOHCTUTYIIHHOTO KOHTpOIIO Tepe-
TBOPIOETHCSL HA MillIEHb, Ky TMOTPIOHO OYAb-SKOIO
[IHOIO TIEPEKOHATH NPUIHATH «BIPHY CTOPOHYY.

Le#t koHIENT AEMOKpaTii HEBIJOMHUI KOHIENTY
KOHCTUTYIIOHAIII3MY, aJl’ke KOHCTHUTYIIisI BCTAHOB-
JIOE TOPSIOK KOHCTUTYLIHHOTO CYAOBOTO KOHTPO-
JI10, 32 SIKOTO TIOIIPaBKH JI0 Hel abo 3aKoHiB, IO ITe-
PEIIKO/DKAIOTh BUKOHAHHIO CYZIOM CBOiX (YHKIIH,
€ HekoHcTuTyliiiHumu [7]. Ta 3a3Buuaii, 1e He
3YMHHSE TOMITUYHI CHJIM HA IUIAXY A0 JOCSTHEHHS
CBO€1 MeTH, a BiJITaK OKpeMa JIyMKa i3 3aro0iHHIKa
BiJl THCKY TEPETBOPIOETHCS HA IHCTPYMEHT 3a JO-
MMOMOTOI0 SIKOTO el THUCK BuumHAEThCA. Cymiro
BHACMIIOIOTh 32 WOTO TMO3UIII0, a HAlMCaHE HUM
MiJIal0Th PI3HOTO POJy MaHimynsmisM. Haid-
yacTime Ie BimOyBaeThcs 3a momomoror 3MI Ta
MPEJICTABHUKIB THX YH IHIIAX MMOJITUIHUX CHIL.

Jlo TakMX MeTOJIB BAAIOTHCS HE TUIBKH ITOIITH-
K{, @ ¥ caMi cy[ii y BHYTpILIHBO OpraHi3aliiiHuX
MPOILEAYPaX, KOJIU OUIBIICTh HE TOJLILE a00 BBa-
JKa€ «HEMPaBWIBHOIO» IMO3MLII0 Kojerd. Haii-
yacrime e OyBa€ B MOMEHT, KOJI B OpraHi € KOH-
(IKTH 1 BIICYTHS €IHICTH MOTIIAIB.

B Vkpaini icHytoTh Oe3npeneieHTHI BUTIAIKH,
SK HaNpHUKJIaA, TOro, W0 3AIHCHIOBAIUCH CHPOOH
nputsiraytd  cynaie KCY  mo  mucuumrutinapHoi
BIJIMOBIAAJIBHOCTI 32 IXHI OKpeMi AyMKH, abo X To-
ro, mo 3MI po3BepTanu 1ii ariTalliifHi KaMIaHii i3
3aKJIMKaMH, 10 3a HalKCaHe B OKPEMHX IyMKax
Mae HacTaTH KpHMiHAJIbHA BiMMOBiTaNbHICTE. Lli
MIPUKJIATN € SACKPaBUM JO0Ka30M TOTO, IO y 4Yach
Maprifamzarii 1 mMOOKWX Kpu3 IeHd 1HCTUTYT i3
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rapaHTii HE3aJeXXHOCTI CyIJIi TEePEeTBOPIOETHCT Y
3arposy;

3) nepemeoprocmuvcsi y Mmexauizm 0ns 3a0060-
JIEHHS 8IACHUX amMOIYyili YleHi8 OpeaHy KOHCMUMY-
yiinozo xoumpomo. llopsn i3 TUM, IO OKpema
IyMKa JIomomarae CyansMm 30epiraTu CBOIO «iHTe-
JeKTyaJlbHy LUTICHICTB», 1HOAI BOHA TIEPETBO-
PIOETBCS 'y MEXaHi3M Ui 3aJ0BOJICHHS BIIACHUX
amOiIiid 1 MpUBEpHEHHS yBaru rpoMajCbKOCTi IO
BJIACHOI IEPCOHM.

Konu mMoBa #ie mpo HalioHaJbHI OpraHd KOH-
CTUTYLIHHOTO KOHTPOIIIO, a HE MKHAPO/HI CYA0Bi
YCTAHOBU TapaHTisi HE3aJeKHOCTI HE € OCHOBHOIO
(YHKIIEIO OKpeMol ITyMKH, a CKOpille MoOIdHOIO.
Jlo romoBHUX 11 3aBJaHb BYEHI BIZHOCITH 30ara-
YeHHS| KOHCTUTYLIHHOI JOKTPUHHU, BIUIUB Ha
OOTIPYHTOBAHICTh pIIICHh Ta HAJArOJKEHHS KO-
MYHIKaIi 3 CyJaMH.

[IpocTo BUCIIOBHTH HE3TOLy B OKpeMiil mymii
HE/IOCTaTHBO 1 HENPHUILyCTUMO, TaK SK Ha Hally
IYMKy, 1Ie TIHCHO CHpusi€ JIeneriTumartii opraty i
noripmye #oro aBropurer. Ii 3micT, Ha Hale nepe-
KOHaHHSI, Ma€ MICTUTH aJIbTEPHATUBHI MPUHHATOMY
pillleHHIO OOTPYHTOBAHI MPOIO3HIIii Ta MPaBOBi MO-
31T, aJUKE IUIb OY/b-SIKOTO CYJ0BOIO PIILICHHS IIe
YiTKE pO3B’sA3aHHS IPaBOBOI MpoOJieMH, a He
BiI0OpaskeHHS pe3yNbTaTiB TOJIOCYBAHHS.

BucnoBku. IlpoananizoBani Hamu TiepeBaru i
HEIONIIKA TOTO, IO OKpeMa OyMKa BHCTYIA€ Tra-
PaHTI€I0 HE3aJEKHOCTI I 4ieHa OpraHy KOHCTHU-
TYLIHHOT'O KOHTPOJIIO ITOKa3aJiy, 0 B YKPaiHCHKUX
MOJIITUKO-TIPABOBUX peallisix HEe BapTO PO3TIIIATH
okpemy nymky cyani KCVY sk rapantito He3anex-
HocTi. Ha choroiHimmHiil AeHb 1 rapaHTis Hece y
co0i CyTTeBi 3arpo3u Ui IHCTHTYLIHHOI HE3aJIeX-
HOCTI  OpraHy, amXe 3a JONOMOror  Hei
3IIHCHIOETBCS Oe3nocepenHiil TUCK Ha ii WieHiB.
[Ipy Takili MOCTAHOBLI MUTAHHS APrYMEHTH «3a»
BTPavyaroTh OyAb-SIKUI CEHC.

VY 3B’s3Ky 3 IMM BHHHKA€ rocTpa morpeda s
JOCHIDKEHb Y JaHOMY HAaIPSMKY Ta YAOCKOHAJICH-
HSl HalliOHAJbHOTO 3aKOHOJABCTBA JJISI TOrO, 100
Leil NMpUHLUN Ta i NPaBOBUI 1HCTUTYT y LiJIOMY
BUKOHYBAaB CBO1 (pyHKIIIT.

Jlimepamypa
1. Law D.S. (2019, October 17). Judicial inde-
pendence.  Encyclopedia  Britannica.  URL.:

https://www.britannica.com/topic/judicial-
independence

2. bounapenko b. TapaHTii He3anex)HOCTI CyI-
niB Koncrurymiitnoro Cyny Ykpaian. Yxpaincekuii
yaconuc KoHcmumyyiunozo npasa. 2017. Ne 3(4).
C. 60-65.

3. Laffranque J. (2003). Dissenting Opinions
and Judicial Independence. Juridica International,
VI, 162-172. URL: https://www.juridicainter-
national.eu/ public/ pdf/ ji_2003_1_162.pdf

4. Kelemen K. (2013). Dissenting Opinions in
Constitutional Courts. German Law Journal, 14(8),
1345-1371. URL: https://poseidon01.ssrn.com/ de-
livery.php? DOI: https://doi.org/10.1017/
S2071832200002297

5. Raffaelli R. (2012). Dissenting Opinions in
the Supreme Courts of the Member States. Europe-
an Parliament, p. 53. URL: https://www.europarl.
europa.eu/document/activities/cont/201304/
20130423ATT64963/20130423ATT64963EN.pdf

6. Simackova K. (2021). Dissenting Opinions in
Constitutional Courts: A Means of Protecting Judi-
cial Independence and Legitimising Decisions.
Seminar Room (Human Rights Building, Stras-
bourg) and KUDO Interpretation into English and
French, 1-5. URL: https://echr.coe.int/Documents/
Intervention_20210415 Simackova_Rule_of Law_
ENG.pdf

7. Grimm D. «A View from Europe: Courts un-
der political pressure»: [Jurist and scholar Dieter
Grimm LL.M. ‘65 speaks at Harvard Law School].
URL: https://today.law.harvard.edu/courts-under-
political-pressure/

References

1. Law D.S. (2019, October 17). Judicial inde-
pendence.  Encyclopedia  Britannica.  URL:
https://www.britannica.com/topic/judicial-
independence

2. Bondarenko B. (2017). Guarantees of inde-
pendence of judges of the Constitutional Court of
Ukraine. Ukrainian journal of constitutional law,
5(8), 60-65 [in Ukranian].

3. Laffranque, J. (2003). Dissenting Opinions
and Judicial Independence. Juridica International,
VI, 162-172. URL: https://www.juridicainterna-
tional.eu/ public/ pdf/ ji_2003_1 162.pdf

100 IOpuouunuii eicnux 3 (60) 2021



JleBannoBceka 1. B.

4. Kelemen K. (2013). Dissenting Opinions in
Constitutional Courts. German Law Journal, 14(8),
1345-1371. URL.: https://poseidon0l.ssrn.com/ de-
livery.php?

5. Raffaelli R. (2012). Dissenting Opinions in
the Supreme Courts of the Member States. Europe-
an Parliament, p.53. URL: https://www. euro-

cial Independence and Legitimising Decisions.
Seminar Room (Human Rights Building, Stras-
bourg) and KUDO Interpretation into English and
French, 1-5. URL.: https://echr.coe.int/Documents/
Intervention_20210415  Simackova_  Rule_of
Law_ENG.pdf

7. Grimm D. «A View from Europe: Courts un-

parl.europa.eu/document/  activities/cont/201304/

20130423ATT64963/20130423ATT64963EN.pdf
6. Simackova K. (2021). Dissenting Opinions in

Constitutional Courts: A Means of Protecting Judi-

der political pressure»: [Jurist and scholar Dieter
Grimm LL.M. 65 speaks at Harvard Law School].
URL: https://today.law.harvard.edu/courts-under-
political-pressure/

Iryna Levandovska
DISSENTING OPINION OF THE JUDGE OF THE CONSTITUTIONAL COURT

OF UKRAINE AS A GUARANTEE OF THE INDEPENDENCE PRINCIPLE:
PRO ET CONTRA

National Aviation University
Liubomyra Huzara Avenue, 1, 03680, Kyiv, Ukraine
E-mail: levandovska888@ukr.net

The purpose of scientific article is to research the dissenting opinion of a judge of the Constitutional
Court of Ukraine as a guarantee of the principle of independence. Methods: methods of induction,
generalization and synthesis were used to achieve the goal. Results: was made analysis of the advantages
and disadvantages of the separate opinion of a judge of the Constitutional Court of Ukraine as a guarantee
of the principle of independence in modern legal realities. Discussion: in modern political and legal
realities, the Constitutional Court of Ukraine, as a body of constitutional control, plays an important role in
the mechanism of legitimation of state power and ensuring the rule of law and human rights. In order to be
able to properly perform its functions and administer constitutional justice, it is important to ensure the non-
political status of this body and enforcement of guarantees of its independence, which are ensured by the
independence of its members.

One of the main principles of constitutional justice in Ukraine is its independence, which is directly
related to the independence of its members. The enforcement of the principles, as is well known, provided by
guarantees, which in turn provide for a certain procedure. In Ukraine, among such guarantees, stands out a
separate opinion of a judge of the Constitutional Court of Ukraine. It is noteworthy that in the last five years,
almost every decision of the Constitutional Court of Ukraine is taken together with separate opinions.
Despite some theoretical developments in this area, the issue of a separate opinion of the judge of the
Constitutional Court is poorly studied and needs to be studied more carefully. Such practice has not gone
unnoticed and has repeatedly caused public discussions and debates, where both arguments «for» and
«againsty have been put forward.

The principle of independence in collegial constitutional bodies is considered in a broad and narrow
sense. In the broad sense, it is the independence of the body from any external influence and observance of
democratic principles in its activities, in other words, its institutional guarantees that do not directly affect
its members, and in the narrow sense - the independence of its members, their loyalty to justice and their
own professionalism, dignity, that is, individual guarantees that directly affect the independence of the body
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as a whole. These two components are in a symbiotic relationship and are considered by us as part and
whole in their dialectical unity.

The article analyzes the advantages and disadvantages of the fact that a separate opinion is a guarantee
of independence for a member of the constitutional review body, which showed that in Ukrainian political
and legal realities should not consider a separate opinion of the judge of the Constitutional Court as a
guarantee of independence. To date, this guarantee poses significant threats to the body’s institutional
independence, as it puts direct pressure on its members. The article analyzes the advantages and
disadvantages of the fact that a separate opinion is a guarantee of independence for a member of the
constitutional review body, which showed that in Ukrainian political and legal realities should not consider
a separate opinion of a CCU judge as a guarantee of independence.

To date, this guarantee poses significant threats to the body ’s institutional independence, as it puts direct
pressure on its members. In this formulation of the question, the arguments "for" lose all meaning.

Keywords: separate opinion of the judge of the Constitutional Court of Ukraine; principle of
independence; constitutional proceedings.
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