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Purpose: to investigate the current mechanism for appeals against the decision of the competitive
selection commissions of economic entities " heads in the state sector of economy as a type of a public-legal
dispute and to express an opinion on the regulation of these relations in Ukraine. Research methods:
general-scientific and special-legal methods of scientific knowledge, in particular: system-structural and
functional methods, method of observation, method of generalization, methods of analysis and synthesis have
been applied. Results: the current normative regulation of the procedure for appeals against the decision of
the competitive selection commissions of economic entities " heads in the state sector of economy as a type of
a public-legal dispute has been analyzed and the judicial practice has been assessed. Discussion: there is a
significant lack of scientific research on appeals against the decision of the competitive selection
commissions of economic entities * heads in the state sector of economy as a type of a public-legal dispute.
This issue has not been considered in many aspects, and various objective indicators have not been taken
into account, so the level of research on the theme is low. This is due to the novelty of this theme, as appeals
against the decisions of competitive commissions in the public (administrative) process are from the
beginning of 2020. Previously, this type of relations was considered only in the context of civil law.
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Problem statement and its topicality. The top-
icality of the research is predisposed by the need for
the theoretical investigation of the issues concern-
ing the appeals against the decision of the competi-
tive selection commissions of economic entities’
heads in the state sector of economy as a type of a
public-legal dispute and the assessment of the men-
tioned issue normative regulation.

Analysis of recent research and publications.
The theme of public law dispute was studied by a
large number of domestic scholars in the sphere of
Administrative Law, who established the concept of
public law and identified its main characteristics,
including: V.B. Averyanov, V.M. Bevzenko,
V.K. Kolpakov, G.O. Kolomoyets, Yu.B. Bityak,
A.V. Makarenko, I.P. Ustynova, O.l. Tapenko,
M.H. Toftul, O.l. Kharytonova, N.A. Khleborob,
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O.M. Yakuba, and others. The issues concerning
the appeals against the decision of the competitive
selection commissions of economic entities’ heads
in the state sector of economy do not have a wide
study.

The purpose is to study and establish the
procedure for appeals against the decision of the
competitive selection commissions of economic en-
tities” heads in the state sector of economy as a type
of a public-legal dispute; to analyze the judicial
practice to recognize the decisions of the competi-
tive selection commissions of economic entities’
heads in the state sector of economy legal or illegal.

Main material. With the rapid development and
the change of legislation in our country, the ques-
tion of ensuring the direct effect of protection
through implementation and constitutionality has
become very acute. Currently, despite the antiquity
of independence, work on establishing and adapting
legislation to Ukrainian realities is still ongoing, so
the huge amount of offences and crimes forces us to
act more globally and progressively.

In recent years, along with the traditional dis-
putes, which are resolved in civil, commercial and
criminal proceedings, there have been many dis-
putes of a related nature, which have the character-
istics, including public-legal disputes. This is due to
the spread and progress of various social relations,
which in one way or another affect the public-
administrative sphere, as well as detailed analysis
by the judicial authorities of cases concerning the
substantive jurisdiction of this or that dispute. Thus,
we can say that today there is a tendency to “eX-
pand the scope” of public-legal relations.

As an example of such an “extension” of public-
legal disputes, administrative courts can consider
cases related to the activities and decisions of com-
petitive commissions for the appointment of state
entities’ directors in the state sector of economy.
This type of legal relations has related attributes to
civil proceedings, and more specifically with labor
proceedings.

Until the end of 2019, disputes on appeals
against the decisions of these competitive commis-
sions were considered in civil proceedings, until the
Supreme Court in the panel of judges of the Admin-
istrative Court of Cassation in its decision in case
Ne 826/8950/18 of 24.12.2019 did not distinguish

clear criteria for relations of public-legal and pri-
vate-legal nature [1]. In this decision, the Supreme
Court stated that the decisions of competitive com-
missions for the position of state entities’ directors
in the state sector of economy should be considered
in administrative rather than civil proceedings, as it
was before.

The nature of a public-legal dispute is quite ex-
tensive and heterogeneous, and the relations that
are currently subject to administrative proceedings
have many features of other branches of law. To
establish the nature of disputes, it is necessary to
take into account a considerable number of criteria
and signs of their delimitation. In addition, to estab-
lish the definition of a public-legal dispute and its
distinctive qualities between other types of dis-
putes, it is crucial and necessary to establish a sub-
ject of a public-legal dispute.

The opinions of domestic scholars on the subject
of a public-legal dispute are not identical, and
therefore they deserve comprehensive research and
analysis. Thus, V.B. Averyanov refers to the
subject of public law relations that are formed:

a) during state governing of economic, socio-
cultural and administrative-political spheres, as
well as the exercise of executive powers delegated
by the state to bodies of local self-government, pub-
lic organizations and some other non-governmental
institutions;

b) during the activity of executive bodies and
local self-government bodies, their officials to en-
sure the implementation and protection in the ad-
ministrative order of the rights and freedoms of cit-
izens, providing them and legal entities with vari-
ous administrative (managerial) services;

c) in the process of internal organization and ac-
tivity of the staff of all state bodies, administrations
of state enterprises, institutions and organizations,
as well as in connection with the passage of state
service or service in local self-government bodies;

d) in connection with the exercise of the juris-
diction of administrative courts and the restoration
of violated rights of citizens and other subjects of
Administrative Law;

e) in the application of measures of administra-
tive coercion, including administrative liability, in
respect of individuals and legal entities [2].
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V.K. Kolpakov, in turn, emphasizes that the sub-
ject of a public dispute is not all administrative rela-
tions, but only those that are formed as a result and
in connection with the performing of executive-
administrative functions by state administration
bodies. In his opinion, administrative-legal relations
should be characterized by the following attributes:

a) arise only as a result of state-administrative
(power) activity;

b) an executive-administrative body of the state
necessarily participates in them;

c) they are always a consequence of conscious,
purposeful, volitional activity on behalf of the
state [3].

We think that the opinions of V.B. Averyanov
and V.K. Kolpakov are similar. Both scholars de-
termine that public-legal disputes arise in the gov-
erning sphere, and relate to the results of bodies of
state power (including executive, judicial), and the
relations that have developed as a result of such an
activity.

Instead, from the mentioned above, we can con-
clude that V.K. Kolpakov specifies in more detail
the subject of a public-legal dispute, and warns that
this type of legal relations cannot include all rela-
tions that have developed as a result of a public-
governing activity. We think that the position of
V.K. Kolpakov is more detailed, and specifies the
cases when a particular legal dispute can be consid-
ered as a public-legal one.

V.M. Bevzenko noted that there are six main
types of public-legal (administrative-legal) dis-
putes, and this list correlates with the novelties of
the Code of Administrative Proceedings of
Ukraine [4].

It is needed to consider how all of the mentioned
above exists in the activity of competitive commis-
sions for the appointment of state entities’ directors
in the state sector of economy. It is a temporary or a
permanent organization of employees of a govern-
mental subject and, in cases provided by the law,
professional consultants, which is created by the
government subject to hold a competition to replace
a state entities director in the state sector of econo-
my, which in turn is created without a separate sta-
tus of a legal entity.

Commissions for competitive selection of eco-
nomic entities’ heads in the state sector of economy

in their activities are guided, respectively, by the
Procedure for competitive selection of economic
entities’ heads in the state sector of economy, ap-
proved by the Cabinet of Ministers of Ukraine dat-
ed September 3, 2008, Ne 777 (as amended by the
Cabinet of Ministers Of Ukraine dated Novem-
ber 15,2019, Ne 927).

Competitive selection commissions of economic
entities’ heads in the state sector of economy may
be permanent or temporary:

for a temporary competitive commission, the ba-
sis of its activity is a governing subject’s order to
provide competition to get a director’s vacant posi-
tion of this or that state enterprise, which will ap-
prove the composition of the commission;

for a permanent commission, the basis of its ac-
tivity is an order on the establishment of a perma-
nent competitive commission for the appointment
to the position of a state enterprise’s director in the
sector of economy.

The activity of commissions for competitive se-
lection of economic entities’ heads in the state sec-
tor of economy is established by paragraph 3 of the
relevant regulation [5], and has the following pow-
ers:

develops and approves the requirements for per-
sons who have expressed a desire to participate in
the competitive selection (hereinafter — the appli-
cants), the criteria for their evaluation;

publishes on the official website of a governing
subject not later than within five days after approv-
al of the requirements for applicants, the an-
nouncement of the competitive selection for the po-
sition of head of an enterprise, which became va-
cant (hereinafter — the announcement), and the re-
sults of competitive selection no later than within
three working days from the date of its completion;

accepts, registers and checks for compliance
with the requirements of this Procedure the docu-
ments and suggestions submitted by applicants;

sends together with the consent to the processing
of applicants’ personal data a request to the Nation-
al Police regarding the provision of information on
the absence (presence) of their criminal record, a
prohibition to hold relevant positions or engage in
certain activities;
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decides on the admission of applicants to the
competitive selection or rejection of their candida-
cies;

considers documents and suggestions with an
enterprise administration, submitted by participants
in the competitive selection;

ensures the openness of the competitive selec-
tion and on the basis of the evaluation results con-
cerning participants according to the approved cri-
teria by voting determines its winner.

Thus, taking into account the competitive com-
mission’s powers, we note that the peculiarities of
its activity depend on those powers. It means that
the implementation of the process of exercising its
powers by the competitive commission within its
competence, with the achievement of a clearly de-
fined goal that is the appointment of the enter-
prise’s director in the sector of economy to the po-
sition, taking into account all special rules and lim-
its established by the law, will be a competitive
commission’s particularity. We see that the status
of the competitive commission completely coin-
cides with the main theoretical components of de-
termining the subject of the public-legal dispute.

The subject of public-legal disputes is represent-
ed by the relations formed in the direct activity of
public authorities, bodies of local self-government,
or other bodies endowed with plenary power, if at
least one of those relations participant is a member
of the executive-managerial body of the state (and
acts in those relations on behalf of the state).

The current Code of Administrative Proceedings
of Ukraine agrees with the mentioned above delimi-
tation and defining of the subject of the public-legal
dispute because as it is known, disputes arising in
the public-legal sphere belong to public disputes,
which is regulated by Art. 19 of the Code of Ad-
ministrative Proceedings of Ukraine [6].

In our opinion, public-legal relations have the
following attributes:

the relations arise through the direct activity of
public authorities, bodies of local self-government,
or other bodies of public-plenary power;

at least one side of public-legal disputes is rep-
resented by subjects endowed with public-plenary
power or are representatives of public authorities,
bodies of local self-government or other bodies car-

rying out their activities aimed at performing state
functions;

the sphere of the public-legal relations’ origin
(and further the administrative dispute) is due to the
direct implementation of the public interest or pro-
tection of other persons’ interests, which have been
violated as a result of the public-legal activity
and/or decisions;

the subject of the public-legal disputes is repre-
sented by the subjects’ of public-legal relations de-
cisions, actions or omissions, which violate or may
violate other subjects’ rights, freedoms and inter-
ests.

Having established the nature, the subject, the
attributes of public-legal relations, it is finally pos-
sible to formulate the concept of public-legal rela-
tions, also referring to the opinion of domestic
scholars and judicial practice.

According to V.B. Averyanov, a public-legal
dispute is a consequence of the emergence of spe-
cific legal relations “a body of public power (an of-
ficial) — a non-governmental subject of public rela-
tions”, “a body of public power (an official) — a
body of public power (an official)”, “a body of pub-
lic power (an official) — a public officer” [7]. The
scholar notes and the authors share his point of
view that the main attribute of public-legal relations
is that they are based on the conflict of its sides,
and therefore the mentioned relations belong to a
conflict type. As the above-mentioned researcher
explains in his scientific works, the public-legal re-
lations are independent in their meaning and legal
nature but derived from non-conflicting legal rela-
tions, in which a large number of different subjects
of public branches of law participate.

Taking into account the above opinion of
V.B. Averyanov, the scientist Yu.B. Bytyak defines
types of conflict relations. It arises as a result of an
offence committed by an individual or a legal enti-
ty, which are acts that violate the rights, freedoms,
and legitimate interests of individual subjects of
public-legal relations and the general public inter-
est. The state, represented by authorized bodies (of-
ficials, other institutions) responds to the commis-
sion of administrative offences by virtue of a statu-
tory obligation (status particularities) [8]. Public-
legal relations are conflict in nature, and as it was
noted earlier, arise in the exercise of plenary power.
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Also, it should be emphasized that the opinion of
V.B. Averyanov that the other side of the conflict
does not always want to be its side, is quite interest-
ing because most often those relations arise due to
intentional or negligent violation of another per-
son’s interests or freedoms [8].

In this case, there are relations of the so-called
“delict type”. Another type of conflict-type legal
relations is recognized as those that arise as a result
of the violation by a subject of plenary power (an-
other subject performing power governing func-
tions) of another subject of Administrative Law
rights, freedoms and interests [3].

Thus, the decision appeal of competitive selec-
tion commissions of economic entities’ heads in the
state sector of economy can be called public-legal,
because the reason for its occurrence, in our opin-
ion, is represented by: abuse of power and, conse-
guently, the violation of non-governmental sub-
jects’ rights, who suppose that officials act illegally,
as well as conflicts of legal norms in the law or the
by-law.

Also, to establish the true concept of public-
legal disputes, one should refer to the latest resolu-
tions of the Supreme Court. By the way, it should
be noted that when disclosing the issue of public-
legal relations, one should be guided only by the
latest juridical practice, because the “framework” of
public-legal relations expands with time, and some
other cases, on the contrary, are transferred to civil
courts.

Thus, as it is noted by the Supreme Court of
Ukraine in the decision of 05.07.2017 in the case
Ne 377/232/16-ts, in accordance with paragraph 1
part 1 of Article 3 of the Code of Administrative
Proceedings of Ukraine a case of administrative ju-
risdiction is a transferred to the administrative court
public-legal dispute, in which at least one of the
sides is an executive body, a body of local self-
government, their official or office-bearer, another
subject that performs power governing functions on
the basis of legislation, including the exercise of
delegated powers [9].

A characteristic feature of public-legal disputes
is the sphere their occurrence that is public-legal
relations, id est social relations provided by the
rules of public law, expressed in mutual rights and
duties of their participants in various spheres of so-

cial activity, including related to the implementa-
tion of public power [9]. A dispute arising from
claims based on public law rules is also considered
to be a public-legal, where the state, represented by
the relevant bodies, acts in relation to a citizen, not
as an equal party in legal relations, but as a bearer
of sovereign power who may indicate or prohibit
certain behavior, give permission for the activity
provided by the law, etc. [10]. Thus, the defining
feature of administrative-legal relations is the au-
thoritarian subordination of one side of these rela-
tions to the other side. The sides in an administra-
tive dispute must be in vertical subordination rela-
tions before it arises.

Concerning the competitive selection commis-
sions of economic entities’ heads in the state sector
of economy decisions appealing, everything is in-
herent, and therefore may be a theoretical basis for
the separation of this type of public dispute.

Thus, public-legal disputes are public relations
between individuals and/or legal entities, one of
which must be endowed with the plenary powers
that occur in the implementation of the state admin-
istrative functions, represented by public authorities
and/or bodies of local self-government, other bod-
ies endowed with governing functions, and aimed
at restoring the violated public-legal interests, indi-
vidual freedoms.

An appropriate determination of the type of so-
cial relations is of paramount importance for the
quality, objective and comprehensive implementa-
tion of justice. This is due primarily to the correct
determination of the subjective jurisdiction, and on-
ly later the application of the rules of a particular
type of legal relations within this established juris-
diction.

Thus, the subjective jurisdiction of the issue of
appeals against the decision of the competitive se-
lection commissions of economic entities’ heads in
the state sector of economy, as a type of public dis-
pute, is established in accordance with Part 1 of
Art. 20 of the Code of Administrative Proceedings
of Ukraine. It should be noted that this list is not
exhaustive, because it is directly indicated by the
legislator in part 2 of Article 20 of the mentioned
Code. Decisions concerning the mentioned above
types of public-legal relations are made only by lo-
cal administrative courts, and all other public-legal
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disputes have to be resolved by district administra-
tive courts.

Therefore, having established the subjective ju-
risdiction of administrative (public) proceedings,
we have to consider a completely new type of pub-
lic relations, which was finally formed in this area
only at the end of 2019. It is represented by rela-
tions related to the decisions of the competitive se-
lection commissions of economic entities’ heads in
the state sector of economy. Therefore, before that
time, such disputes were considered in the civil law
area.

According to the first part of Article 2 of the
Code of Administrative Proceedings of Ukraine, the
task of administrative proceedings is the fair, im-
partial and timely resolution of disputes in the field
of public-legal relations in order to effectively pro-
tect the rights, freedoms and interests of individu-
als, rights and interests of legal entities from the vi-
olation by a subject of plenary power [9].

According to the provisions of part one of Arti-
cle 19 of the Code of Administrative Proceedings
of Ukraine, the jurisdiction of administrative courts
extends to cases in public-legal disputes, in particu-
lar disputes of individuals or legal entities with a
subject of authority to appeal its decisions (regula-
tions or individual acts), actions or omissions, ex-
cept in cases when the law establishes a different
procedure for its judicial proceeding [9].

According to the provisions of the first part of
Article 4 of the Code of Administrative Proceed-
ings of Ukraine, a public-legal dispute (a dispute in
the field of public-legal relations) is a dispute in
which at least one side exercises public-power gov-
erning functions, including the exercise of delegat-
ed powers, and the dispute arose in connection with
the performing or non-performing of the mentioned
functions by such a side [9].

The subject of plenary power is a body of state
power, a body of local self-government, their offi-
cial or office-bearer, another subject in the exercise
of public-authoritative governing functions under
the law, including the implementation of delegated
powers, or the administrative services providing.

Thus, the jurisdiction of administrative courts
includes disputes between individuals or legal enti-
ties with a public authority, a body of local self-
government, their official or office-bearer, the sub-

ject of which is to verify the legality of decisions,
actions or omissions of these bodies (persons) taken
or committed by them during exercises of authorita-
tive governing functions. In determining the subjec-
tive jurisdiction of cases, the court has to proceed
from the essence of a right and/or interest for the
protection of which the person applied, the stated
requirements, the nature of the disputed legal rela-
tions, and the content and legal nature of the cir-
cumstances of the case. The defining feature of a
case of administrative jurisdiction is the essence
(content, nature) of the dispute.

In accordance with the provisions of parts one
and three of Article 5 of the Code of Administrative
Proceedings of Ukraine, every person has the right
to apply to the administrative court in accordance
with this Code, if he/she considers that the decision,
action, or inaction of the subject of power violates
his/her rights, freedoms or legitimate interests, and
ask for their protection. Bodies and persons to
whom such a right is granted by the law may apply
to the administrative court in the interests of other
persons.

Moreover, all of the mentioned above is fully in
line with the content of the relations to appeal the
decisions, actions, and omissions of the competitive
selection commissions of economic entities’ heads
in the state sector of economy.

The subject of court cases concerning the appeal
of the existence and activity of the competitive
commission are: cancellation of the order on crea-
tion of the competitive commission on the ap-
pointment of a director of an enterprise of the state
sector of economy; cancellation of the order to hold
a competition to fill the state-owned enterprise’s
vacant position of a director.

The appeal of the competitive commission’s ex-
istence is carried out in accordance with the admin-
istrative proceedings. The defendant in the adminis-
trative proceedings is a legal entity, a natural per-
son, or a subject of plenary power, which/who car-
ries out own activity on behalf of Ukraine.

At the same time, it should be noted that the
competitive commissions for the appointment of
the state-owned enterprise’s director are not legal
entities. Thus, such a commission cannot be a de-
fendant in administrative proceedings. In view of
the mentioned above, the defendant in the cases of
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appealing the decision of the competitive commis-
sions for the appointment to the position of director
in the state sector of economy is a governmental
subject that created such a competitive commission.
At the same time, it should be noted that any person
whose rights have been violated may appeal to the
court against the decision of the commissions for
competitive selection of economic entities’ in the
state sector of economy.

Conclusions. Thus, the competitive commis-
sions’ activity results appeal concerning the eco-
nomic entities’ heads selection in the state sector of
economy is a kind of public dispute. Therefore it is
considered according to the procedural rules of not
civil but administrative proceedings. The legislator
has fully settled this issue, which corresponds to the
juridical practice and basic theoretical develop-
ments of juridical science.
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TEOPETUYHI IIMTAHHA HOHATTSA HYBJIYHO-ITPABOBOI'O CIIOPY
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Mema: Oocnioumu YUHHUL MEXAHIZM OCKAPIICEHHS pilleHb KOMICII KOHKYPCHO20 8Ii000pY KepiGHUKIG
cyb’exmis  20Cno0apio8aHts 0epACaABHO20 CeKMOopy eKOHOMIKU 5K 6udy nyOniuHO-npasozo cnopy ma
BUCTOBUMU OYMKY WOO0 HOPMAMUBHO2O PecyNio8aHHs yux GioHocun 6 Yxpaini. Memoou: 3acmocosani
3a2aNbHOHAYKOGI ma  CNeyianbHO-IOpUOUYHI  Memoou HAYKO8020  NI3HAHHA, 30KpeMd: CUCHEMHO-
CcmMpYKmypHuil i QOyHKYIOHATbHUL MemOOU, Memood CHOCMEPEXCEeH S, Memo0 Y3a2anbHeHHs, MemooUu ananisy
i cunmesy. Pezynomamu: npoananizo8ano HuHHe HOPMAMUBHE pE2YIIOBAHHA NPOYEOYPU OCKAPHCEHHS
pilenb KOHKYPCHOI KOMICIT KepisHUKI8 cy0O €Kkmié 20Cno0apro8amHHs 0epiCABHO20 CEKMOPY EKOHOMIKU SIK
68Uy NYONIUHO-NPABO2O CNOPY Ma 0aHa OYIHKA cy0ositi npakmuyi. Q02080peHHA: HAYKOBUX OOCTIONCEHb
w000 OCKApPIICEHHsl piulenb KOMICIli KOHKYPCHO20 8i000py 3 NPUSHAYEHHS KePIGHUKI8 NiONPUEMCMNE
0epIIcasHo20  CeKmopy eKOHOMIKU AK udy NYOIiuHO-Npasogozo cnopy cymmego oOpakye. [aua
npobremamuxa He Oyna pozensiHyma 8 06azamvox acnekmax, ma He Oyau 8paxoeami pizHi 06 cKmugHi
NOKA3HUKU, THOMY CIYNIHb 00CTI0NCeH s meMu HU3bKull. Lle noe 'sa3ano 3 HO8U3HOI0 danoi memamuru, addice
OCKAPIICEHHS. PIUEHb KOHKYPCHUX KOMICIU y nyOniuHomy (aominicmpamusnomy) npoyeci 8i00yeacmvcs 3
nowamxky 2020 poxy. Paniwe 0anuil 6u0 8i0HOCUH PO3210A6Cs Ule 8 KOHMEKCMI YUBLIbHO20 Npasd.

Iliocymosytouu  ceo€  00CniONHCenHs, A8mMopu pooOnsamsb GUCHOBOK, WO OCKAPICEHH pe3Vibmamie
OisIbHOCME KOHKYPCHUX KOMICIll 4000 8i000pY KepisHUKi@ cyb €Kmis 20Cnooapio8ants y 0epiHCAGHOMY
CEeKmMOpi  eKOHOMIKU € CBOEPIOHUM NyOaiunum cnopom. Tomy 6iH po3ensioaemvcsi GIiONOGIOHO 00
NPOYECYanbHUX HOPM He UYUBLIbHO20, a4 AOMIHICMPAMUEGHO20 CYOOUUHCMEA. 3aKonooasgeyb HOGHICTHIO
8pe2yniosas ye NUMAauHs, AKe GIiON08i0ac OPUOUYHIL NPAKMUYI MA OCHOSHUM MeOpemuyHuM po3pooKam
IOPUOUYHOT HAYKU.

Kniouoei cnosa: nyoniuno-npagosuii cnip, 0CKapi#CeHHs pittetb KOHKYPCHUX KOMICIU;, KOHKYPCHI KOMICIi;
KOMICII KOHKYPCHO20 6i000pY; aOMIHICMpamuere CyOO4UUHCMBO, KEPIBHUKU OEPHCABHUX NIONPUEMCTNG.
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