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Mema cmammi nonsicae y momy, woo 3’acyeamu NOHAMMS, CYMHICMb I0PUOUNHUX 2aPAHMIlL Npas i ceo-
000 MOOUHU [ 2POMAOAHUHA 3 YPAXYBAHHAM CYYACHUX NPABOSUX Nioxodig. Memoou oOocnioryceHHA:
NOPIBHAHHSA, AHANIZY, IHOYKYIL, 0edVKYil, ma iHWi, WO CAYICUIU IHCIPYMEHmOoM 8i000py mamepiany ma Oyiu
HeoOXiOHOI0 YMOBOI0 Q0CAcHEeHHs nocmaegienoi memu. Pezynomamu: y cmammi po32nsoaromocs I0puoudi
eapanmii npag ma c60600 moounu i epomaoanuna 6 Yrpaini. O62pynmosano npakmuyne ma meopemuune
@YHKYIOHY8AHHA OCHOBHUX 0008 'A3Ki6 depaiicasu OJis 2apaHmii npas IHOOUHU | SPOMAOSIHUHA, d MAKONC Y3d-
2aIbHEeHO C8ImMoBuUll 00C8I0 3axucmy npas ma c60000 MOOUHU I 2POMAOSTHUHA HA MIDCHAPOOHIL apeni, Ha oc-
HOBI K020 NPOBEOeHO NOPIGHANbHULL AHANIZ HAYIOHATIbHUX MA MIDCHAPOOHUX 2apaHmill npas ma c80000 Jito-
Ounu i epomaosanuna. Qbzosopenna: npasa i c600600u MHOOUHU | 2POMAOAHUHA € OOHIEIO I3 HAUBANCIUBIUIUX
CYCRINbHUX YiHHOCMEU, 20A06HUI 00 €KM OINbUOCMI KOHCIMUMYYIUHO-NPpasosux eionocun. Egexmuenicme ix
BUKOHAMHSA, SUKOPUCTNAHHA A OOMPUMAHHS 3ANedHCUMsb 6i0 piHsA iX 3axucmy ma capanmoganocmi. 36a-
JHcarouu Ha ye, YiHHOI YACMUHOI0 KOHCMUMYYIUHO-NPABO8020 CMAMYCy JIOOUHU | 2DOMAOAHURA € came 2a-
paumii yux npas i c60600. Y cmammi po3ensanymi 0CHOGHI I0pUOUYHi 2apanmii npag MoouUHU i 2pOMAOSTHUHA
6 Yxpaini ma ix 3axonooague niocpynms. Kpim moeo, npoananizosano cucmemy MidcHapoOHO-npagoGUx
2apaHmiti ma 0CHO8HI cnocobu 3axucmy ceoix npas y €eponeucokomy cyoi 3 npas MoOUHU.

Knwowuogi cnosa: eapanmii; npasa moounu, 10puoudHi 2apaumii; cyo; cyOo8ull 3axucm.

HocranoBka mpodjeMu Ta i aAKTyaJbHICThb.
BaxxnmBuMM NpUHIMIIAMM AEMOKPATHUYHOI IPaBo-
BOI JIepKaBHM BHU3HAIOTHCA KOHCTHTYIIMHO 3a-
KpiIuieHi mpaBa i cBOOOIU IJIIOJAMHHU, & TAaKOXK Iie-
pendadeHi 3aKOHOJIABCTBOM 3acobu ix 3axucry. ['o-
JIOBHOIO OCOOJMBICTIO IOPUAMYHHUX TapaHTil € Te,
IO BOHHU 3HAXOJAATh CBOE BUPAXCHHS Y YUHHOMY
3aKOHOJIaBCTBI y BHUIVIA/ CHELiaIbHUX 3aco0iB Ta
CHoco0iB I 3a0e3MeUeHHs MpaB Ta BUKOHAHHS
000B’sI3KIB 13 yciMa TrpomajsHamu Kpainu. [Tpus-
HaueHHsI rapaHTiii NOJsra€ B TOMY, 1110 BOHHU IIOK-
JIMKaHI 3a0€3MeUUTH OLIBII CIIPUITINBY 00CTaHOB-
Ky, B aTMocdepi sIKOi 3amcaHi B KOHCTHTYIISX 1
3aKOHaxX IOPUAWYHHNA CTaTyc 0coOHMCTOCTI 1, 0CO0-

JMBO, i1 mpaBa i cBoOOIM, pH iX peaiizalii, cTaBa-
1 0 (aKTUYHUM CTAHOBHIIEM KOXHOI OKpeMoi
JIIOJTUHHM 1 TPOMaJITHUHA.

Ha mikHapomHO-TIpaBOBii apeHi came rapaHtii
mpaB i CBOOOJ JIFOJAMHU 1 TPOMASIHMHA BiJlirPalOTh
POJIb peaNbHUX MOXKJIMBOCTEH peaizaiii Ta 3axu-
CTy y JaHi#t cdepi. 3 orsiny Ha 1€ aKTyaJlbHUM 3a-
BJIaHHSIM € BCTAHOBJIGHHS CYTHOCTI T'apaHTiil 1pas i
CBOOO/T JIIOJTWHY 1 TPOMAJITHUHA, BU3HAYCHHS TIepe-
JIKy TpaB, AKi MiJUIATal0Th TapaHTYBaHHIO KOHCTH-
TYLIHHUM IUIAXOM, H YTBEP/UKEHHS MEX BKa3aHUX
rapanTiii, mepenbadeHnx B OcHOBHOMY 3aKoHI
Ykpainu.
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AHaJi3 ocTaHHIX J0CTilKeHb i myOsikamiii.
TeopeTnuHi 1 HAyKOBO-TIPAKTHYHI AaCIEKTH TIPO-
OnmeMu TapaHTyBaHHA TpaB 1 CBOOOJ IIOJUHH 1
IpOMaJsIHAHA, 3 ypaxyBaHHSIM HAllOHAJBHOIO Ta
MDKHApOIHO-TIPABOBUAX CTAHJIAPTIB, PO3TISAAAIU Y
CBOIX mpamsx Taki BueHi, sk M.M. AHTOHOBHUY,
I0.I'. bapa6am, LJI. Bopoxin, C.II. 'omoBarwii,
O.M. I'onuapenko, A.M. Konoziii, B.B. KpaBuen-
ko, 10.I1. Kperyn, A.P. Kpycsan, O.I'. KymnHipenko,
C.II. Mopo3,  A.IO. Oniitauk,  O.B. Ilymikina,
I1.M. Pa6inosuu, B.B. Peunupkwnii, T.M. CiiHbKO,
IO.M. Tonuka, M.I. XaBpontok, B.M. IllanoBan ta
1H. TakuM yuHOM, TeMa L€l CTATTI € HAaA3BUYANHO
aKTyalIbHOIO, a 1l PO3KPHUTTS CIPHATUME IiJABH-
HICHHIO €()EKTUBHOCTI 3aXHCTy KOHCTHTYLIHHHX
npas i cBOOOI.

Buxnan ocHoBHoro matepiaiay. CTaHOBICHHS
Ta BU3HAHHS IIPaB JIIOJUHU NPOUIIIO JOBIMM HUISX
y CBITOBIH MPaBOBI CTPYKTYpi, TEOPETHUHOMY Ta
MPaKTUYHOMY acCHeKTax FOpHUCIPYACHIil. 3BepTaro-
YH yBary Ha iCTOpMYHY OCHOBY, MOKHA 3a3HAYUTH,
IO TIpaBa JIFOJUHU BUHUKIIM Y Pi3HHUH YaCOBHI Tie-
pion. HaBite y pamkax €BpomeWchKoi HUBiii3amii
ICHy€ IIUPOKE PO3MEKYBaHHS TEOPili BHHUKHEHHS
MpaB JIOAWHY, SIK 332 9acOM, TaK i 3a OCOOIMBHUMU
acreKTaMH BU3HAHHS OKPEMHUX IIPaB.

VY 3aranpHill Teopii mpaBa HaHOIIBII TOMYIISp-
HOIO € KOHIEMIIis MPaBOBUX MOKOJiHb, BiJIIOBIIHO
70 SKO1 BUHMKHEHHS IPaB PO3AUIAIOTh HA YOTUPU
OKpEeMi eTarm:

[lepmie mokomiHHS TpaB yOCOOIIOE IIHHOCTI JIi-
OepaniB, siki chopmyBanucs 3aBISKU BIUIMBY Oyp-
JKya3HHUX PeBOJIOIiH. Jlo I[bOT0 MOKONIHHS CIIij Bi-
JHECTH TpaBa OCOOMCTOrO Ta MOJITHYHOTO Xapak-
Tepy, SKi MalOTh 38 METY 3aXHCT 0COOU Bia MpOTH-
MPaBHOTO TMOPYLICHHS MEX OCOOMCTOI cBOOOIM 3
00Ky Nep>KaBHOI BIIaJW UM IHIIWX IHAMBINIB, AEp-
KABHOT'O CBABI/UIS Ta CIPHATH YKPIIUIEHHIO NMPHH-
LIy PIBHOCTI KO)KHOT'O TMEpes 3aKOHOM Ta CYIIOM.
[IpaBa mepuioro MOKOJiHHA 3a3BHYAll MAIOTh Xapa-
KTep IMIIEpaTUBHUX Ta aOCOJIOTHHX, & OTXE HE
MOXyTh OyTu BimuyxeHi. Came 3a paxyHOK TOTO,
110 BOHHU € HalNepIIMMH, HAWUTOJIOBHIIIMMHU Ta Oa-
30BHUMH, TMpaBa MNEPIIOr0 MOKOJIIHHS MAaloTh Haii-
BHINUN CTYIIIHb 3aXUCTy Ta HEBEIWKY KUIBKICTh
oOMexxeHb. JlepkaBa MOBMHHA HaJaBaTH TapaHTIl
CTOCOBHO TaKoT'0 poJly MpaB y BUTJISIII JOTPUMAHHS
3aralibHOBU3HAHUX

MDKHApOJHUX  CTaHJApTiB.

Oco0wucTi mpasa, sSKi BITHOCATHCS O MEPIIOTO T10-
KOJIHHSA, CIPHAIOTH 3a0€3MEeYeHHI0 HE3aJIe)KHOCTI
oco0m, a TOJNITHYHI 3a0e3MedyroTh iICHyBaHHS Ta
TUSTBHICTD IHCTUTYTIB IEMOKDATI|.

Jpyre TOKONiHHSA TpaB IIOJUHU € JIOTIYHUM
MPOJIOBKEHHSIM TEPILIOTO Ta BHOCUTH y MIKHAPO/-
HE TPaBOBE I0JI€ MPUHIIUITH, sIKi MAlOTh 3B’ SI30K HE
nuie 3 6a30BOI0 CBOOOOIO, ajie i 3 TiIHUM piBHEM
icHyBaHHA. Lle OKOJIIHHS CKIIANAEeThCs 13 CoLianb-
HUX, CKOHOMIYHUX Ta KyJIbTYpHHX TIpaB, SKi Oe3mo-
CepeHbO 3aJIe)KaTh BiJ PIBHS PO3BUTKY KpaiHH.
Jpyre mokoniHHA paB JIOAWHA BUHUKIO y 20 cTO-
JITTi, KOJNK y CYCHiNbCTBI TpuBana 60poThda 3a pi-
BHICTh y COILIaJIbHOMY Ta €KOHOMIUYHOMY IIIaHaX.
lonoBHa inest 1ux mpaB Oepe BUTOKU 3 TilIOTE3M
NPO COLiaNIbHY Jiep)KaBy Ta B 3arajlbHOMY acIeKTi
MiIBHIIYE POJIb MyOIIYHOI BIAJAX CTOCOBHO rpoMa-
JIH y [JIOMY Ta KOXKHOTO iHAuBiza okpeMo. [IpaBa
ILOI'0 ITOKOJIHHSA CTAHOBJIATEH 3MICT 0araTboxX MiX-
HApOJHNX HOPMATHUBHO-TIPABOBHUX aKTiB, & TaKOX
3HAXOJSATh CBOE BiZJOOPaKEHHS Y KOHCTUTYIISX CY-
YacHUX JAepkaB. JOCATHEHHsI CIpaBeATUBOCTI Y
CYCHUIBCTBI 32 PaxXyHOK BTUICHHS [IUX TPaB y KUT-
TS mependavyae He TUILKU BEIUKY KIJIBKICTB pecyp-
ciB, ajie ¥ cnenuiuHUN MexaHi3M MisUIBHOCTI —
BUMHKH, II€BHA aKTHBHICTh 3 OOKY Jiep»KaBu B 0c00i
il opraHiB, CTBOPEHHSI OCOOJHMBHX YMOB JJISI TOTO,
00 MOKJIMBOCTI, BTIJIEHI Y IIpaBax JIPYroro ImoKo-
JIHHS, MOTJI TIEpelTH i3 Teopii y nmpakTuky. [IpaBa
Jpyroro MOKOJIHHSA, MOPIBHIHO 3 1HIINMH, € Haii-
O1NTpII 3aXUILEHUMH B paMKax €BPONEHCHKOro mpa-
BoBOro mnouisi. [Ipsime BinoOpaskeHHS LBOTO MH MO-
JKeMO 3HalTH y pimeHHsx €Bponeiicbkoro Cyay 3
NpaB JIFOAMHHU, SIKi CTOCYIOTbCS 000B’SI3KY JIepXKaBH
CTOCOBHO BTIJICHHSI COLIQJIbHUX, €KOHOMIYHUX Ta
KyJIbTYPHHUX PaB.

Tpete MOKONIHHA NpaB JIOJUHU CIIPSIMOBAHE Ha
BTIJICHHS Y JKUTTS I[IHHOCTEH, SKi BiZOOpakaroTh
MHUp Ta 0Oe3leKy y cBiToBoMy macmtadi. Lle moko-
JHHA CKJIAAaeThcs i3 KOJEKTHBHUX MpaB, SKi Ma-
IOTh CBOE IPAKTHUYHE 3aCTOCYBAHHs y Halifx, Ha-
ponax, JTOACTBI B mijomy. IIpaBa TpeThoro moko-
JiHHA 3’SBWIKCH 32 PaxyHOK CBITOBHUX BiliH y 20
CTOJITTi, KOJIW BUHUKJIA TIOTpeda y MIXXHAPOJHOMY
3aKpIIUICHHI TIPUHITUIY MHUPY. Y CTPYKTYypi IHX
TpaB € K Ti, 32 SKi BeW O0OpOTHOY HAIIOHATHHO-
BU3BOJIBHI pyx# y 20 CTOMITTI, TaK 1 Ti, SIKI MarOTh
32 METY HEJONYIIECHHS BOEHHHUX il SIK Takux. Y
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POJIi HOCIS TIpaB TPETHOTO MTOKOIIIHHS MOYXE BUCTY-
natv oco0a, y TOMy 4HcIi, OyAyqd MpeIcTaBHUKOM
MeBHOI eTHIYHOI rpynu abo iHAWBIN, SKUN Hamie-
HUN KOHKPETHHM PSAIOM O3HAK, ajie 1HAWBiTyallbHa
peamizamisi Takux mpaB He € MoxmBoro. [IpaBa
TPETHOTO TIOKOJIIHHSI € MiJICTaBOI0 BUHUKHEHHS Oa-
raTbOX JIUCKYCiH CTOCOBHO iX CYTHOCTI Ta BU3HaH-
HS X MIpaBaMu JIIOJUHHM, CIIBCTABJICHHS 3 TIOTNIEpea-
HIMU TOKOJIIHHAMU TipaB. [loeramuuii JOKTpUHAIb-
HUH PO3BUTOK Ta MPAKTUYHE 3aCTOCYBAHHS METO/IIB
3aXHCTy MpaB JIOJWHHU € MPHUKIAIOM IOJAHHS 0
CIHCKY ICHYIOUMX NIPaB HOBHX, 3 OJHOTO OOKy, Ta
norpeba B3ATH A0 YyBard pe3yJbTaTH HayKOBO-
TEXHIYHOTO MPOTPECy, 3MiHH y COLIIyMi TOLIO.

YeTrBepTe MOKONIHHS MPaB JIOJIUHHA CKIaJA€ThCS
3 TIpaB, sIKi:

1) 6Ga3yroThcsi Ha 3MICTOBHOCTI HE3aICKHOCTI
IHAMBIA Ta HOTrO0 MOXKIUBOCTI PO3MOPSIKATHCS
BJIACHUM TiIOM Ta po3yMmMoM. [IpuKimagoM Takux
NpaB € 3araJlbHOBHU3HAHI MPaBO HAa CMEPTh, 3MiHY
CTaTi, MepecagKy OpPraHiB, INTYYHE 3arUliTHCHHS,
3a00pOHA 710 KJIOHYBaHHS Ta IHIINI NpaBa, sKi Ma-
I0Th NPSMHIA 3B’S30K 13 MeauiMHOI0. JlaHi mpasa
TpyaHomi y ix
MPaBOBOMY 3aKpiIlJICHHI, aJkKe TYT Tpa€ poiib MO-
pajbHA CTOPOHA, TaK SIK 3POCTAHHS CTYIEHS CIIPO-
MOKHOCTi JI0 3MiHM BJIACHOTO Tila 1 PO3IIMPEHHS
(yHKITIOHATHPHUX MOXKITUBOCTEH OpraHi3My CTOSITh
Ha MeXi HEOOXITHOCTI M0 30epeKeHHsI BIIACHOL
IIEHTUYHOCTI, a TaKOX IHTEpeciB Ta MOYYTTIB iH-
INX JIIOIeH, MOPAJLTIO 3 OOKY CyCHIBCTBA;

2) 6a3yl0ThCsl Ha PO3IIUPEHHI iH(OpMAIiHHIX
Ta KOMYHIKAaTHBHHX MOXJIHBOCTe# (iH(opmariiiHi
npasa). [Ipuknazom Takux mpas € MPaBo Ha JAOCTYII
710 BCECBITHBOI Mepexi IHTepHeT, mpaBo Ha 30epe-
JKEHHsI aHOHIMHOCTI, Ha O€3MepeIIKOHII TOCTY
no iHdopmamii Ta 11 pPO3MOBCIOHKEHHS, TPaBO Ha
eNeKTPOHHE TpoMajsdHCTBO Tommlo. [losBa Takmx
npaB Oe3mocepeHbO 3aJEKHUTh BiJf BUCOKOI'O TEM-
My PO3BUTKY Hayku y cdepi iHPopMaLiiHuX Tex-
HOJIOTI{ Ta BiJICYTHOCTI JJOCTOMHOTO TPaBOBOTO pe-
TYJIIOBaHHS y HiH, sike O CIpHsIO 3a0e3MeYeHHIO
OanaHcy MK BUOKPEMJICHUMH NIpaBaMu Ta iHTepe-
camMu (HampHUKIad, cBOOOJOI0 BUCIOBIIOBAHb 1 3a-
XUCTOM TIPUBATHOTO JKHUTTS, BIAKPUTICTIO Ta Oe3re-
KOI0).

[okomiHHS TpaB JIOAWHM TOKJIAIW IOYaTOK

BUKIINKAaKOTh HOPMATUBHO-

CTaHOBJICHHIO Ta 3aKpiHHeHHIO 3araJiHOBU3HaHUX

Ta HEBiAYYKYBaHUX PaB JIOAWHU 1 TPOMaJTHIHA,
SKi Hapa3i BBAKAIOTHCS HAWTOJIOBHINIMMH Ha MiX-
HapOIHO-TIPABOBiil apeHi.

BapTo 3a3HaunTH, 110 Ha HAIlIOHATFHOMY PiBHI
3aKOHO/ABYE 3aKPITUICHHS MTPaB Ta CBOOOT JFOAWHA
1 TpOMajIsTHIHA BiOyBaIOCs ACKIIBKOMA CTaisIMHU.
Jexnaparist mpo aep>kaBHUI cyBepeHITET YKpaiHu
Big 16 mumus 1990 poky mporojocuia, oo, BUXO-
JIs9u 3 moTpeOd BcebiuyHOoro 3a0e3neueHHs MpaB i
cBOOO/ JIOAWHM, IIAHYHOYM HAI[lOHAIBHI IpaBa
BCIX HApOJiB Ta N0ar4H MPO MOBHOI[IHHMIA TOJIi-
TUYHUH, EKOHOMIYHHA, COLiaTbHUN 1 AYXOBHUH PO-
3BUTOK Hapon VYkpainu, Bepxona Pama YPCP
MPOTOJIONIyE AEpKaBHUM CyBEpeHITeT YKpaiHH.
YerBepTa yacTHHA BUINE3a3HAUCHOTO JOKYMEHTY
rapaHTye KokHOMy TrpomansHuny YPCP 3axuct
mpaB Ta cB0OOJ, siki mependaueHi KoHcTuTyiliero
YPCP Ta MiXHapOAHO-TIPABOBUMU HOPMaMHU, SKi
BU3HaHI Ykpaincekoro PCP. [likiyrounck mpo 3a-
KOHOZIaBUYy TapaHTilo 3a0e3MeUYeHHs] MpaB Ta CBO-
0on mroawHM 1 TpoMansHuHa, BepxoBHa Pamga Vk-
painu y 1996 poui 3poOuia BETUKUH KPOK Ha3zy-
CTpi¥ mpaBoBili AepkaBi — npuitHsaiaa Koncturyuito
VYkpainu, Ipyruii po3nin skoi BH3HA4Yae NpaBa Ta
CBOOO/IM JIFOJIMHY 1 TPOMAJISTHUHA.

[IpaBa Ta cBoOOAM 0cOOM, TapaHTOBaHI YHHHOIO
Koncturymiero, ABISAIOTH cOO0I0 CBOEpimHY 0asy,
o 3a0e3levye MOBHOIIHHE iCHYBaHHS Ta rapMo-
HillHMH po3BUTOK Hapony YkpaiHu. IIporomomen-
HS TIPaB i OCHOBHUX CBOOOJ JIIOAWHHU 1 TPOMaJISTHU-
Ha 3aliMae [eHTpajbHe Micle YUHHOro OCHOBHOTO
3akoHy. Y crarti 3 BcraHoBneHo: «Jlrogmna, ii
JKUTTS 1 370pOB’s, YeCTh 1 TiIHICTh, HEIOTOPKAH-
HICTh 1 Oe3MeKa BU3HAIOTHCSA B YKpaiHi HAWBHIIOO
COLIIJIEHOIO LIIHHICTIO.

L.I. MarHoBcbKUl 10 BU3HAYAIBHUX XapaKTepHU-
CTHK TapaHTiil paB Ta CBOOO JFOAWHU i TPOMaJIs-
HUHA BIJHOCHUTH 1X MaTepiajibHy CKJIaJO0BY, B TOMY
yHchi il Te, y YoMy rapaHTii npas Ta cBOOO JrOAU-
HU 3HAaXOAATh CBOE pealbHE BiIOOPaXCHHS Y >KUT-
Ti, & TAKOX 1X (PyHKITIOHATFHE TIPU3HAYSHHS — TOO-
TO Ti 3ajgadi, SKi BUHUKAIOTh IEpe] TapaHTisIMU
npas Ta cB000 ocobu y cycninbcTsi [4, €. 10].

Crartamu 21-22 Konctutyuii Ykpainu mporo-
JIOIIEHO 0a30Bi 3acaJl CTOCOBHO TapaHTIi Mpae Ta
CBOOOJI TPOMAJISIH, a caMe:

1) npaBa JIOAMHM € HEBIIUY)KYBAaHUMH Ta HETO-
PYUIHUMU;
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2) mpaBa Ta CcBOOOIHM IIFOAMHHU i TPOMaAsSHUHA,
3akpimieri KoHcTuTytiero, He € BHUEPITHUMH,

3) KOHCTHTYIIi#HI TpaBa Ta CBOOOIM TapaHTy-
FOTBCA 1 HE MOXKYTh OyTH CKaCOBaHI;

4) pu MPUAHATTI HOBUX 3aKOHIB a00 BHECEHHI
3MiH JI0 YUHHUX 3aKOHIB HE JIOIYCKAETHCS 3BYKEH-
HS1 3MICTY Ta 00CATY ICHYIOUHX TIpaB 1 cB00O;

5) Bci rpoMasisiHu MarOTh PiBHI IpaBa Ta cBO0OO-
TIH.

Tob6To B YkpaiHi aOCONIOTHO KOXKHA JIFOJHMHA
Ma€ Mepesik mpaB Ta cBOOO, 110 JArOTh il BIIEBHE-
HICTB, aJKe, 3 OJHOTO OOKy, BOHA BOJIOJIE€ 3aKOH-
HUMU IHTEpECaMH, a 3 iHIIOr0 — BOHHM IiJIaIal0Th
i BIUIMB JEPKaBHOTO PEryNIOBaHH, a OTXKE — HE
MOXYTh OyTH mopyimeHi. Came BU3HAHHS, 3aKpir-
JICHHsI Ha MPaKTHUI Ta peajizallis mpaB Ta cBOOOJ
JIOJTUHM 1 TPOMAJISIHUHA € KPUTEPIEM JIUIsl BU3HAHHS
JICpKaBU SIK COL[IAJIbHOT, TPABOBOI Ta JEMOKpaTHy-
HOI.

st 3a0e3medyeHHs] MOXKIIMBOCTI KOPHCTYBATHCS
BCiMa MpaBaMH Ta CBOOOJaMH JIFOJWHU 1 TPOMa/Isi-
HUHA Jiep)KaBa TIOBUHHA CTBOPHTH il€abHI YMOBU
JUIS peaitizailii KOHCTHTYIIIMHUX TpaB i cBoOOI, a
TAaKOXX BIAMOBIAHUI MeXaHi3M IX TapaHTyBaHH:.
OCHOBHHM €JIEMEHTOM IIi€1 CHCTEMH € TapaHTii, sKi
SIBIISTIOTE COOOK0 Ty HU3KY KOHKPETHHX 3aco0iB,
3aBISIKM  SIKHM  CTa€ peaJbHUM e(eKTHBHE
3MIACHEHHS TPOMaJsTHAMH CBOIX IpaB i cBOOOJ, iX
OXOpOHA Ta 3aXHCT Bijl MPaBONOPYIIEHHS. IX ro-
JIOBHE MPU3HAYEHHS MOJIATae y 3a0e3MedYeHH] BCiX 1
KO>KHOTO PIBHUMH NPAaBOBHUMHU MOKJIMBOCTSAMH IS
HaOyTTs, peamizalii, OXOPOHM Ta 3aXUCTY
Ccy0’eKTHBHHX TIpaB i ¢B00Ooj. ['00BHOO 0COOIH-
BICTIO IOPUAMYHUX T'apaHTiil € Te, 0 BOHU 3HAXO-
JSITh CBOE BUPAXKECHHS y YHHHOMY 3aKOHOJIABCTBI Yy
BUIIAOI CIELiaIbHUX 3ac00iB Ta cooco0iB isA 3a-
Oe3rneueHHs MpaB Ta BUKOHAHHS 00O0B’S3KIB ycima
rpoOMajsiHaMH KpaiHH.

L.JI. Boponin cTBepmxye, 10 MpaBoOBi 3aco0u B
MeXaHi3Mi 3a0e3nedeHHs paB Ta CBOOO/ JIFOIUHH 1
TpOMaJITHUHA SK CaMOCTiHHE IITICHE TOJICTPYKTY-
pHE MpaBOBE SBHUILE — 1€ BiAHOCHO HOBHI HaIpsiM
HE TUIBKM B 3aKOHOTBOPYiil 1 MpaB03acTOCOBUIN Mi-
STIBHOCTI, ajie i HOBUH HampsM y IOpUAWYHIA Hay-
I, 30Kpema, 3arajbHiii Teopii mpaBa. SIk HOBe
SIBUIIIE 1 HATIPSIM HAYKHW MPaBOBi 3acO0M B MEXaHi3-
Mi 3a0e3meueHHs IpaB Ta cBOOO/I JIIOAWHH 1 TpOMa-
JSTHUHA BUMAra€ TeOpeTHKO-METO/I0JIOT1YHOTO aHa-

i3y, HOTO CKIQJAOBUX 1 CyMDKHUX MPABOBUX SIBHII]
3 METOI0 (POpMyJIIOBaHHA HOBUX y3arajbHEHb VIS
Teopii TpaBa Ta BHCHOBKIB JJISI IOPHIWYHOI Mpak-
tukd [1, . 25].

OcHOBHHI 3aKOH YKpaiHH rapaHTye KOKHOMY ii
TPOMAaJSIHUHY HEJOTOPKAHICTh XHUTJa, TAEMHHIIIO
JUCTYBaHHS Ta Telne(OHHUX PO3MOB, 3aXHUCT i3 0O-
Ky Cyny, CBOOOJly JYMKU Ta BUOOPY CTOCOBHO MicC-
sl MPOXKMBAHHS, COLIaJIbHOTO CTaTycCy, Mmpodecii,
pony 3aHsaTh Tomio. L{i Hopmu Konctutymii cramu
0a30l0 A7 CTBOPEHHsI IHIIMX HOPMAaTHBHO-
MPaBOBHX aKTiB, SIKi ICHYIOTh Y Hallliil JepikaBbi.

VYci mpaBa ta cBoOOAHM, sIKi rapanTye Ham KoH-
CTUTYLisl YKpaiHH, sSBISIFOTH cOOOI0 TpaBWia Mps-
Moi aii. Ha mpakTuiii 1ie nmposiBIsETbCS B TOMY, IO
ocoba, y BUNIaJIKy TIOPYIIEHHS ii paB Ta CBOOOA Ta
3a HasSBHOCTI JJOKa3iB TaKOro IMOPYLICHHS, MOXE
3BEPHYTHUCS A0 CYIY, HOCHIIAIOYHUCh HA KOHKPETHY
HopMmy OcHoBHOro 3akoHy. HaBiTh sIKIO y YHHHO-
My 3aKOHOJABCTBI HEMAaE€ OKPEMOr0 HOPMAaTHBHO-
MPaBOBOTO aKTy, SIKUH OW MOKJIaJaB CBOE MPaBOBE
peryJIoBaHHs Ha BUPILICHHS JAHOTO IHTAHHA, 1Ie
HE € IPUYUHOIO, 32 KOO CyJl Ma€ MPaBo BiJIMOBHTH
y TPUHHATTI BiJMOBIAHOTO TO30BYy sl HOTO
PO3MIISAY Y CYAOBOMY MOPSIIKY.

OxpiM BHYTPILIHbOAEPKABHUX MPABOBHUX rapa-
HTIH, YMHHE YKpaiHChKE 3aKOHOAABCTBO HANA€ KO-
JKHOMY CBOEMY TPOMAJSHHUHY IIUPOKUI Mepeik
rapaHTii, 0 TOXOAATh 3 MIXXKHAPOAHOTO MPaBa.

Bapro 3aBepHyTH yBary Ha T'OJIOBHI MDXHAPOAHI
JIOKyMEHTH y cdepi peamizamii Ta rapaHTyBaHHS
npaB Ta CBOOOA JIOAWHU 1 TpomansHuHa. Tak,
10 rpymust 1948 p. I'enepanbaa Acambness OOH
NpUiHsIa Heplinii MIKHApOIHO-TIPaBOBUH JOKY-
MEHT, L0 MPOroJIOCHB OCHOBHI IpaBa i cBoOoan
JIOAMHU — 3arajibHy AEKJIapaliio MpaB JIOAWHU.
Bomna 3akpinuia miarpyHTs CBiTOBOTO MPaBOTIOPSII-
Ky B rajy3i IpaB JIOJAWHU 1 Ha 0araTo poKiB Hare-
pell BH3HAUMIA HUIAXH (OpMyBaHHS BiAMOBIAHOTO
HAIllOHAJIbHOTO 3aKOHOAABCTBA 0OaraTboxX KpaiH
cBity. [lomoxxenns Jlexmaparii oTpuManu cBiil mo-
JAIBIINA PO3BUTOK y 0araTb0X MiKHApPOAHHUX JI0-
roBOpax i JOKyMEHTax.

MixnaponHi rapaHTii mependavyaioTe MOXKIHU-
BICTh 3BEpTATHCS 3a 3aXHCTOM IIpaBa Ha CBOOOMY
cj10Ba, CBO0OIY BUPAKEHHS TOIJIAIIB, CBOOOIY Ma-
coBoi iH(popmamii B €Bpomneiicbknii Cyn 3 mpas
moauHK (TIporieaypa icHye B paMmkax Pamu €Bpo-
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1) Ta g0 Pagu 3 mpaB mronnHU (TIporenypa B pam-
kax OOH).

I3 mepmmx nHIB patudikamnii YkpaiHoto €Bpo-
MMeWChKOi KOHBEHITI PO 3aXHCT IpaB JIIOAWHH Ta
OCHOBHHX CBOOO/I, 10 €BPOIEHCHKOTO CyIy 3 TIpaB
JOUHM 13 YKpalHu HaAifIuia Ha3BUYAiHO BEJIH-
Ka KUTbKiCTh 3asB. [IeBHa KiNBKICTh 3asB Oyia rpa-
MOTHO oopmiicHa TOCBIIYCHUMHU IOPUCTAMU, T Y
OUIBIIOCTI BUMAJIKIB 3asBU OyJIM CKJIaJICHI CAMUMH
3assBHUKAMH, Yy 3B’S3Ky 3 YUM YacTO MaJld MiCIe
Taki TIOMUJIKH, SIK HEJOCTaTHICTh 1H(OpMaIlii, Bij-
MOBa Yy HaJIaHHI JOKYMCHTIB, HENOBHI BiJJOMOCTI
Mpo 3aKOHOAABCTBO i T.1. Came ToMmy 6m13bKO 95%
3asiB HaBiTh HE OYyJIO MPHMHATO, JOCI IIEH BiJICOTOK
3aJTUIIIAETHCS TOCUTh BUCOKUM. YacTo cuTyallis Bi-
JXUJICHHS [TOJIaHO1 3asiBM BHHUKA€E Yepe3 HEIpaBH-
JIbHE PO3yMIHHS YW HEJOOIIHKY poji ¥ micis €B-
POIEHCHKOTO CYAy 3 MPaB JOIUHHU CEPe]l CYIOBUX
opraniB. CyJ HE € IEepKaBHUM OPraHOM, SKHUMH €
0arato 3 iCHyIOUMX YCTaHOB i3 3aXHCTY IIpaB JIO-
JIUHH, aJKe OCHOBY MOT0 KOMIICTCHIIII CKJIAIAr0Th
BUPIILIICHHS NIepelaHuX CYAy CIIOpPiB Ha OCHOBI Mpa-
Ba. Came 3 qaHOM0 crienu(ikow OB’ s3aHe 0CO0IH-
BE 3HAYCHHS IOPUIAMYHUX MPOIEIyp, 110 HaOyIu
HOpMaTUBHOTO 3akpimuieHHs B KonBennii i B Pe-
rnamenti Cyay [2, ¢. 7].

IcHyIOTH TIEBHI OOMEXKEHHS 100 TOoadi 3asBU
10 €BpoIEnchKOro cyny 3 npas JoauHu. Hanpu-
KJIaj, Mo3uBadYeM Moxe OyTH TOoJaHO 3asBy, IO
CTOCY€ThCS il 4M Oe3MisUTbHOCTI JepkKaBu B 0c001
il opraHiB 4M MocamoBUX 0Ci0, SKi MalOTh AOTPH-
MyBaTHCSI HOpM €BpOIeHChKOI KOHBEHIIII Mpo 3a-
XHCT TIpaB JIIOJMHY 1 OCHOBHUX CBOOOJ. Aue ciif
nam’aratd, mwo CyaoM He OpuMaroThCsa 3asBU
010 TIOPYIISHHS HOpM BuIIe3ragaHoi KoHBeHmii
Oyab-aKuMH (PI3UIHUMU Ta OPUARIHUME 0COOaAMH.
Bignosinauem y €BponeiicbkkoMy CyZi 3 mpas Jro-
IUHU MOKe OYyTH TiIBKH JepiKaBa, sKa € YYacHH-
KOM €BpoIeichKOl KOHBEHIII IMMPO 3aXHUCT IpaB
JIOUHY 1 OCHOBHHX CBO0OOJ, Ta sSika OOBHUHYBady-
€ThCA y MTOPYIIEHH] 11 HOPM.

[IpocninKoBY€eThCS TEHICHIIS, 32 KO MPAKTH-
Ka TOJIaHHS 3asiB 0 €BPOIEHCHKOTO CYAy 3 IMpaB
JIOJUHU Ma€ MiCIle BCE YacTillle, TOMY IHTaHHSI
III0JI0 TIPABHJILHOTO 3BEPHEHHS CTa€ BCE OUIBII aK-
TyaJIbHUM 13 KOKHUM pokoM. Ha sxajb, 3BepHEHHS
JI0 CYZIOBO1 YCTAHOBH TaKOTO PIiBHS 3aBXIHU Ma€ J0-
CUThH CEpHO3HI MmiacTaBU. AJle CIIiJ 3a3HAYUTH, 1110

HE3Ba)KAIOYM Ha CKJIATHICTH TAHOI KaTeropii crpas,
MOPYIIEH] JepKaBOK iHTepecH HEOOXiTHO BiACTO-
I0BaTH. YCHINIHO TOJMATH 3asBY JOCHThH CKJIAJIHO,
3BAKAIOYM Ha Te, L0 OUIBIIICTh 13 HUX IIIIJIATac
BimxmieHHO. IlpoTe, cnmparouynch Ha 3arajibHi
NpaBuiia MOJAHHS MO30BY, KOPUCTYIOUUCH MOCITY-
ramMH JOCBiTYEHOTO IOPUCTA, MO3MBAY MAE 3MOTY
YCIILIHO 3asBUTH IMO30B Ta B MOAAJIBIIOMY poO3pa-
XOBYBaTH Ha YXBaJCHHS CyJOM IO3UTHBHOTO pPi-
HICHHS 3a]UIs1 3aXUCTY Ta BiJJHOBJICHHS MOPYIICHUX
JIepKaBoIo TpaB.

Ha ocHOBi BHKIaneHOro MOXHa 3pOOMTH Ha-
CTYIHI BUCHOBKM. /{71 rapaHTyBaHHSI MOKJIMBOCTI
KOPUCTYBATHCS BCiMa MpaBaMH Ta CBOOOAAMH JIO-
JIMHY 1 TPOMaJITHUHA JIepKaBa TIOBUHHA 3a0e31eun-
TH peaizalifo KOHCTUTYUIMHHMX MpaB i cBOOO.,
CTBOPHTH BiJNIOBIIHUI MEXaHI3M iX TapaHTyBaHHS.
OCHOBHHM €JIEMEHTOM 1Ii€i CUCTEMH € TapaHTii, sKi
SBJSIFOTH COOOIO Ty HHU3KY KOHKPETHHX 3aco0iB,
3aBISKU SIKHM CTa€ pealbHUM  e(EeKTHBHE
3MIACHEHHsI TPOMaJsTHAMH CBOIX MpaB i cBO0OOJ, iX
0XOpOHA Ta 3aXMCT Bijl MPABOMOpPYIIEHHS. 1X Tro-
JIOBHE MPU3HAYEHHS MOJISITae y 3a0e3MevYeHH] BCiX i
KOXKHOTO PIBHUMH TPAaBOBUMH MOJIUBOCTSIMH AJIS
HAOyTTsI, peamizailii, OXOPOHH Ta
cy0’€eKTUBHUX TIpaB i CBOOO/I.
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LEGAL GUARANTEES OF HUMAN AND CIVIL RIGHTS IN UKRAINE
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Purpose: is to clarify the concept, essence, legal guarantees of human and civil rights and freedoms,
taking into account modern legal approaches. Methods: comparison, analysis, induction, deduction, and
others that served as a tool for material selection and were a necessary condition for achieving this goal.
Results: the article considers legal guarantees of human and civil rights and freedoms in Ukraine. The
practical and theoretical functioning of the main responsibilities of the state to guarantee human and civil
rights is substantiated, as well as the world experience of protection of human and civil rights and freedoms
in the international arena is summarized. Discussion: human and civil rights and freedoms are one of the
most important social values, the main object of most constitutional and legal relations. The effectiveness of
their implementation, use and compliance depend on the level of their protection and security. In view of
this, a valuable part of the constitutional - legal status of man and citizen are the guarantees of these rights
and freedoms. The article considers the main legal guarantees of human and civil rights in Ukraine and their
legal basis. In addition, the system of international legal guarantees and the main ways to protect their
rights in the European Court of Human Rights are analyzed.

Important principles of a democratic state governed by the rule of law are recognized as constitutionally
enshrined human rights and freedoms, as well as the means provided by law for their protection.

The main feature of legal guarantees is that they are reflected in the current legislation in the form of
special tools and methods to ensure the rights and responsibilities of all citizens of the country. The purpose
of guarantees is that they are designed to provide a more favorable environment in the atmosphere in which
the constitutions and laws enshrine the legal status of the individual and, especially, his rights and freedoms,
in their implementation, would become the de facto position of each individual and citizen.

In the international legal arena, it is the guarantees of human and civil rights and freedoms that play the
role of real opportunities for implementation and protection in this area. In view of this, the urgent task is to
establish the essence of guarantees of human and civil rights and freedoms, determine the list of rights to be
guaranteed by constitutional means, and approve the limits of these guarantees provided in the Basic Law of
Ukraine.

Keywords: guarantees; human rights; legal guarantees; court; judicial protection.
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