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HocTranoBka npodseMu Ta ii akTyaabHicTh. B
enoxy riobanizamii Ta MiXHApOIHOTO CITiBPOOIT-
HUIITBA PE3UJCHTIB PI3HUX JEpKaB, CTPIMKOTO
mporpecy B cdepi YKIaJaHHS KOMEPIIHHUX KOHT-
PAaxTiB, 10 YCKJIAJHEH] IHO3EMHUM €JIEMEHTOM, BCE
OunpImoi  MOMYJSIpHOCTI HaOyBae BHKOPHCTaHHS
ANBTEPHATUBHUX CIIOCOOIB BUPIIIEHHS 30BHIIIHBO-
€KOHOMIYHHX CITOpiB, 30KpeMa apOiTpaxiB, K caH-
KIIOHOBaHHX JIEpKaBaMH HE CYJOBUX yCTaHOB Ta
mpoueayp. Ha croromHi cTBOpeHa Benmka KiJbKiCTh
MPAaKTUKYIOUUX apOiTpaXKHUX YCTAHOB 3a KOPAO-
HOM Ta Ha TepuTopii Ykpaiuu. OpHak apOiTpaxHi
CyJY HE € CTUXIHHUM Ta HOBITHIM sBUIIEM. Bennka
MOLIMPEHICTh Ta MOMYJSPHICTE MUKHApOIHUX KO-
MepIiHHUX apOiTpaxkiB MPU3BOJUTH JIO aKTyaii3a-
1ii JOCIIKEHHS TPaBOBOI MPUPOAH, ICTOPIl BUHH-
KHEHHsI Ta CTaHOBJICHHS I[bOTO 1HCTUTYTY MiXHa-
POIHOTO TIPUBATHOTO TIpaBa. 3’sICYBaHHS TOHSTTA,
CYTHOCTI Ta MOXO/DKEHHS MAa€ BaXJIUBE MIPAKTUYHE
Ta TEOPETHUYHE 3HAYCHHS JIsi PO3YMIHHS TaKOTO

MPaBOBOTO SIBUIIIA, K MIKHAPOAHUN KOMEPIiHHUH
apOiTpak, Ta 3aCTOCYBaHHA WOTO y MOPUIANYHIN
MIPAKTHIII.

AHasi3 ocTaHHIX AocHiIKeHb i myOsaikamiid.
[IpobGiieMaTuIli Mi>kHapOTHOTO KOMEPIIiitHOTO ap0i-
TpaxKy TPUCBSIYCHA BEJIMKA KUIBKICTH JIOCIIIKEHB
Ta myONiKamiii iHO3eMHHMX HAyKOBI[iB, TaKuX SK
®. beccon, I'. BopH, B. Jlesic, A. JIxelin,
C. Kpodt, C.Kpomn, TI.Pendepn, II. Tepuep,
1. ®yygapn, H. Xaiins0poH Ta iami. barato yBaru y
BITYM3HSHIN IOPUANYHIN HaYIll BUBYCHHIO ITUTAHHS
MPaBOBOI MPUPOJIU Ta CYTHOCTI MI>KHAPOJIHOTO KO-
MepUiiHOro apOiTpaXy NPUIUIIN Taki TEOPETHKU

npaBa, sk AL laspummmune, O.C.Ilepeepsesa,
OA.Ilimonpiropa,  T.O.Tlomkoerko, — FOJL Iprrmvika,
J.D. Pamzaiires, M. PosenOepr, OM. Topranmw,

I'.A. Uipar, B.C. lllepbuna, B. [loropeupkuii. Ta-
KOX BaroMWii BHECOK Y HAayKOBOMY IOCIIKEHHI
BOr0 1HCTHTYTY 3pOOMIM NPaKTHKYIOUl apoiTpu
npu MiXHaApOAHOMY KOMEpIiHHOMY apOiTpaxHO-
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My cyai npu ToproBo-mpoMucioBiii nmanati Ykpai-
uu: B. I'ymentok, T. 3axapuenko, 1. [Tobipuenko Ta
iH.

Buxnan ocHoBHoro marepiaay. Bapro 3a3na-
YHUTH, 0 apOiTpak BUKOPHUCTOBYBABCS SIK 1HCTpY-
MEHT BHPIIIECHHS CITOPIB MPOTATOM TUCSUYOIITE. BiH
Ma€ TIIMO0OKe KOPIHHA Y Pi3HUX CepeIoBHILIAX, 0CO-
OMMBO B MDKHApOJHOMY Ta KOMEpPLIHHOMY KOH-
TeKcTi. binpmry gactuHy cBO€i icTopii apOiTpax ic-
HYBaB y HEMPOCTIH Hampy3i MopsiA i3 cylamH, sIKi,
SIK TIPaBHJIO, TOBIILHO CIIPUAMANH - a 1HOAI 1 BO-
pO’ke — KOHIIEMIIIIO TPUBATHOTO BPETYJIIOBAHHS CY-
nepedok cropid. OgHak Ha mo4yatky XX CTOJNITTS
KpaiHu y BChOMY CBiTi MOYaNHd CHpUAMATH apOiT-
paXk, YXBaIIOIOYH 3aKOHHM, II0 BHMAraroTh BiJ Ha-
IOHANBHUX CYJliB BUKOHAHHS apOiTpaKHUX YTOJ, 1
CYBOPO PErJIaMeHTYIOUH CYIOBHH KOHTpPOIb 3a pi-
MIeHHSIMH apOiTpiB.

[MoxomxkeHust apOiTpaxy 3a OOpa3HHUM BHCIIO-
BOM OJIHOTO BUYEHOTO, «TyOHUTHCS B MOPOIIl CTapo-
’KUTHOCTI», TIPOTE MOXKHA BIIEBHEHO CTBEP/IKYBa-
TH, 110 BXKE B HAWJIABHIIIUX JiepKaBax Mexupivuus,
€runty i Manoi A3ii komepiiitHuii apOiTpax OyB
YK€ TMOBCIOJHO momupeHuit. Ha me, kpiMm Henps-
MHX JIOKa3iB (CIOXKETH TPETEHCHKOTO Cyny B Midax
1 HaHaBHIMUX JIITEPaTypHUX ITaM sTKax), 30eper-
JUCS 1 IOKyMEHTAJIbHI CBIAUEHHS, BUSBJICHI apXeo-
noramMy (HaNpHKIaA, YroJd €TUNEeTChKUX KYIIIiB
2500-2300 pp. 1o u.e) [1, c. 46].

OnnuMm 13 Halinepmux ap6itpis 0yB CoJOMOH.
VY xuu3i Enbkypi «Sk npamtoe ap6itpax» 1960 p.,
aBTOp HE JHMIIE CTBEp/UKyBaB, 0 CosoMOH OyB
apOiTpoM, ayie TakoX 3a3Ha4MB, 110 3aCTOCOBYBaHA
HUM TIpoleypa 6arato B oMy Oyna cxoxa Ha Ty,
0 BHUKOPUCTOBYETHCSA CHOTOAHI apOiTpamu [2,
c. 155].

Tax, HanpuKIaj, y pUMCBKOMY IpaBi OyB Bijio-
MUK  MeXaHI3M compromissum sub  poena,
BIJIMOBIJIHO JI0 SIKOTO CTOPOHH IIPaBOBIAHOCUH
YKJTaJany MK co0OI0 JIBi YTOAM: TO-TIepIle, yroaa
Ipo Te, IO BCi CYMEPeyKH, 10 BUIUIMBAIOTH i3 iX
MPaBOBIIHOCHHH, OYAyTh PO3TIISHYTI TPETEHCHKUM
CYZIOM, 1, TIO-Jpyre, SKIO PIlIeHHS TPETEHCHKOTO
cyny He Oyne AOOpOBUIBHO BUKOHAHO CTOPOHOIO,
sKa Mporpaia, TO I CTOPOHA CIUIATUTH MEePEeMOXK-
1ro Benukuii mrpad [3, c. 19].

B icropuko-nmpaBoBOMY acmeKTi CTaHOBIJICHHS
apOITpaXKy CIiJ BIA3HAYUTH OCOOJMBE 3HAUCHHS
Hexpery Hamionansaux 300piB  ®panmii  Bix
24 ceprast 1790 p., sxkuii nependaymB, 1O TPETEH-

CBKMH Cyl € camMuM palioHaIbHUM 3aco00M
BUPILIIEHHSI CIOPiB MK rpomaigsHaMu. llepuiim
CIEIialbHUM 3aKOHOM TIpo apOiTpaxk OyB 3aKOH
Amnrmii Bix 26 cepras 1889 poky. Llum 3akoHOM 3a-
TBEP/UKYBAJIUCS Taki OCHOBOIOJOXHI TPUHIUIH
apOiTpaxy, fK JOOPOBIIBHICTH yroad TIPO
apOiTpaxi, mpaBo BCiX 0Ci0, SKi YKJIaJalOTh KOH-
TpakTH, Ha apOiTpak, a TaKoX TIpoIexypa
apOitpaxy [4, c. 7]. ApOiTpaxkHuii cyn OyB Ba)In-
BUM €JIEMEHTOM IIPABOBOTO XHUTTS AHIIi, MOYH-
HAlOYd 3 PaHHBOTO CEPEIHBOBIUYSA, 1 3aJIMIIABCS
TaKUM MPOTATOM YCi€l 11 icTopii.

3aramoM 3akOHOMABCTBO AHIIII, HimeuyunHu,
CIIIA Ta iHmUX KpaiH aJeKBaTHO CIPUAMAIH Tpa-
BOBY Mpupoay apOiTpaxy SIK albTepHATHBHOTO
Croco0y BHpIIIEHHS CIIOPiB, SKi BUHUKAIH B cdepi
KOMEPIIHHUX 3B’S3KiB, B OCHOBI SKHX JIEXKaB J0-
roBip (KOHTPAKT), SIKUM BUKIIOYAB OyIb-sSKE BTPY-
yaHHS JepxaBHUX cyxdiB. [loumnaroum 3 1920-x
POKIB, Nlep)KaBU MpUAMAald 3aKOHOJAaBYi aKTH, SIKi
BU3HAYAIM TIPaBOBY pETJIAMEHTAIlI0 isIIbHOCTI
MDKHapOJHUX KoMepuidHux apOitpaxis. HaiiBax-
JUBIIIAM €TarioM B iCTOPUYHOMY PO3BHUTKY JaHOTO
iHCcTHTYTY cTano npuitHaTTs Hero-Mopkebkoi KoH-
BEHIII PO BU3HAHHS 1 MPUBEACHHS Y BUKOHAHHS
1HO3eMHUX apOiTpaxHuX pimenp 1958 p. Ha piBHI
OOH Ta €Bpormetickka KoHBeHIIisI TPO 30BHIIIHB-
OTOpProBelibHUH apoiTpax 1961 p.

Tomy, came 3aBisKu OaraTtoBiKOBil icTopii cTa-
HOBJICHHSI MIXKHapOJHOTO KOMepIliiiHOro apOiTpa-
Ky, Hapasl Tpoleaypa HOro TNpPOBEACHHS €
HalOLIbII periaMeHTOBaHa Ha 3aKOHOAABUOMY
PiBHI Ta 3 KOKHUM THEM HEBIMHHO CTBOPIOIOTHCS
HOBI apOiTpakHi IHCTHTYyIIi, a TOCTIHHO JiroYi
apOiTpaXKHI IHCTUTYTH TOCTIHHO PO3BHBAIOTHCS Ta
YIOCKOHAITIOIOTBCS IIUISIXOM BIPOBAKEHHS HOBUX
apOITPaKHUX MIPOLEAYP.

Xoua TepMiH «apOiTpak» IHUPOKO BHUKOPHUCTO-
BY€ETBHCSI B IHO3EMHOMY Ta HalliOHaJbHOMY 3aKOHO-
JTABCTBI, OJTHAK JKOJHE 13 JUKEpPENT HEe MICTHUTh HOTO
BCEOCSHKHOTO BHM3HA4YCHHS. TOMy Ha NpakKTHIi
icHye mpobJieMa, MoB'si3aHa 3 PO3YMIHHSIM ITOHSTTS
«apOitpaxx». Kpim TOro, jerajnbHMX BH3HAYCHb
MDKHApOJHOTO  KOMEpIIHHOTO — apOiTpaxy He
HAJIA€EThCS aHi B MIDKHApPOJHO-TIPABOBUX, aHi B
HAILlOHAJIBHUAX aKTaxX.

Y TnymauHoMy cnoBHHMKY brnekca HanmaeThcs
TaKke 3HaYCHHsS apOiTpaxy: «ApOiTpaxk — Iie mepe-
Jlada Criopy Ha po3TJisil He3aluexHil (TpeTiii) ocoOi,
o0OpaHiii CTOpoHaMu CHOpY, SIKi 3a34ajleriip IMo-
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TOKYIOTHCSI BUKOHYBATH DIillIEHHSI [[LOTO apOiTpa,
BUHECEHE IIICNIS CIYXaHHS CIpPaBH, y XOAi SIKOTO
00uBi cTOpoHH Oyiu BUCTyXaH» [5, ¢. 233].

Jlesiki aBTOpH pO3IIIAAA0Th apOiTpax K CIOCio
3axXUCTy cBoix mpaB. 3okpema, A.B.Ilpuxonpko
BBa)kae, M0 «apOiTpax € THM CIIOCOOOM BHpIIICH-
Hs CIIOPY, SIKUH JI03BOJISE 3a0e3MeYnT HEOOXiTHY
CTYIIHb KOH(IASHIIHHOCTI Ta MPaBO yYaCHHUKIB Ha
(dhopmyBaHHS ckiamy mpodeciiHuX apOiTpiB, sKi
pO3TIAJATUMYTh CHip, Taka MOXJIMBICTH HaJae
THYYKICTh Ta IHAWBIAYyaJbHICT KOXHIH CIIpaBi,
BTIM TOBHOBa)KEHHS apOiTpaXKy IPYHTYIOTHCS Ha
YroJii MiXK y4acCHHUKaMH CIIOpy, TOOTO BOJIi CTOPIH, a
HE Ha 3araJbHOMY 3aKoHi» [6, ¢. 182].

[Ipore, OimpmIiICTP  HAYKOBIIB  PO3TJISIIAE
MiXKHApOJAHUH KOMEpUidHHUN apOiTpax SIK ambTep-
HaTHBHY (¢opMy 3axucTy mnpaB. Hanpuxiaz,
C.JI. Pabenko, O.FO. Ckoprio, C.O. Kopoen [7,
c. 182].

Crig 3a3Ha9MTH, IO JOCUTH YaCTO B IOPUINIHIN
JiTepaTypi Ha TMO3HAYEHHS TPETEHCHKOTO Cyay B
SKOCTI CHHOHIMY BUKODUCTOBYETBCS  TEPMiH
«apOiTpak», OCKUTBKH TOHATTA BHYTDIIIHIX Tpe-
TEHCHKUX CYAIB Ta MDKHAPOJHUX KOMEPI[iHHNX
apOiTpaXKiB HE PO3PI3HSIIOTHCS, a BCi BOHU MO3HA-
YarOThCS CJIIOBOM «apOiTpaxk» (aHTIIACHKOI —
«arbitration», (paHIy3pKOt0 — «arbitrage»), ToOTO
MAa€EThCSl HA yBa3l sIK BHYTPIUIHIN, TaK 1 30BHILITHIN
Tpereiicbkuii cya. Y Toil ke 4ac, B YKpaiHi, 5K 1 B
neskux iHmmMx kpaiHax (bimopyces, Kazaxcram,
Pociiiceka ®enepanis, @pannis, Ciaranyp, Ywmi,
[IBeiiniapisi), o0OpaHO Ayami3M  peryJIroBaHHI
BHYTPILIHBOTO TPETEHCHKOro pO3IisiLy Ta PO3TJIs-
1y MDKHApOJHUM KOMEPUiHHUM apOiTpaxkem (CT. 2
3akony Ykpainu «lIpo mikHapomHuil Komepriii-
HUI apOiTpaxk» BU3HA4Yae apOiTpax sSK OyIb-sKHA
apOiTpax (TpeTelChKHi CyJ1) He3aJeKHO Bifl TOTO,
YU YTBOPIOETHCA BiH CHEUiajdbHO ISl PO3IIALY
OKpEeMOi CIpaBH, 4M 3JiHCHIOETHCS TIOCTIHHO Jit0-
4ol0  apOITpaXHOK  YCTaHOBOIO,  30Kpema
MiXHapOoIHUM KOMEpPLiHHUM apOiTpa)KHUM CyIOM
a00 Mopchkoro apOiTpakHOO KoMiciero mpu Top-
rOBO-NIPOMMUCJIOBIH nanari Ykpainu [8]).

OnHak xapakTepHHUM, 3 OIJISAY TakoX Ha icTo-
pUYHHMI  PO3BUTOK, €  BXUBAaHHI TEPMiHY
«apOiTpak» MEPEeBaXHO HA IMO3HAYEHHS TIIBKH
MDKHApOIHOTO KOMepIIiiHoOro apoitpaxy [9, c. 17].

ToMy MOKHa JiTH BUCHOBKY, IO TPETEHCHKUIA
Cydl 1 MIDKHapOJIHWA KOMepIidHuK apOiTpax
CHIBBIIHOCATBCS SIK 3arajbHe Ta 4acTKOBE, ajle He

gk cuHoHiMH. CaMe Taka HETOYHICTh MpPaBOro pe-
TYJIIOBAHHS Ta MiJIMiHA TOHAThH IMX TPABOBUX iH-
CTUTYTIB B YKPaiHCBKOMY 3aKOHOAABCTBI BUKJIMKA€E
HEeTMpaBWIbHE PO3YMIHHS Ta IPOOIIEMHICTH iX MpaK-
TUYHOTO BUKOPUCTAHHSI.

Tepminom «MIKHAPOTHAN KOMEpITIHHAH
apOiTpax» («international commercial arbitrationy)
MIO3HAYAI0Th TPU B3A€MOIIOB'A3aHUX MHOHATTA, SIKi
BiTOOPaXYIOTh PIi3HI aCMeKTH [BOTO SBHUIIA: TIO-
nepure, mija MiKHAPOJHUM KOMEpUiHUM apOiTpa-
JKEM PpO3YMIIOTh OpraH, 3aBAAaHHSIM SKOTO €
BHpIMIECHHS MDKHAPOIHUX KOMEPIIIHHUX CIIOPiB;
Mo-Apyre, IeH TEpMiH O3HAYaEe MpoUeAypy (Me-
XaHi3M, TOPANOK) BHPINICHHS CIOPIB; IO-TPETE,
MDKHApOJHUM KOMEpPHIHHUM apOiTpakeM Ha3WBa-
I0Th KOHKPETHHH CKJIaa apOiTpaxcy, 0 BHpIIIye
neBHUi cmip [10].

Bin moHATTS «MiKHApOIHWUN KOMEpUiHHUI
apOiTpaxk» CIiJ TakoX BIAPI3HATH  TEPMiH
«MDKHapomgHwii apOiTpax». B o000x Bumagkax
HaeTbes Tpo HeJepKaBHI OpraHH, sIKi HaUIeHI TI0-
BHOBaXCHHSIMH po3misigatd  crmopu. OpjHak B
OCTaHHbOMY  CIIOPM  PO3IJBINAIOTBCA MK
cy0’€KTaMH MIKHapOAHOTO IpaBa, M0 BUHUKAIOTH
3 MDKHapOJHHX MyOJiYHO-TIPaBOBUX BiJHOCHH
BIIQJIHOTO XapakTepy. MikHapogHwii apOiTpax €
OJTHUM 13 MHPHHX 3ac00iB BHPINICHHS MIXHapOJI-
HUX CYIEepevoK, SKi BUHHKAIOTH Yy Mpoleci
MDKIEpKaBHUX BIIHOCHH, TOMY CTOPOHaMH €, SIK
MpaBwIIo, AepkaBu. Ha BimMiHy BiJ Mi>KHAPOIHOTO
apOiTpaxky, KOMepIliiiHi apOiTpakHi Cyqu pO3TJIsi-
JaloTh CHOPH, 110 BHHUKAIOTH 3 IMBUIBHO-
MPaBOBUX yTroA 1 TOB’s3aHi 31 3miliCHEHHSIM
MDKHapOJHOTO  €KOHOMIYHOTO Ta  HayKOBO-
TEXHiYHOTro criBpobiTHHITBa [11, . 66].

[omo xareropii «KOMepIiHHUI» CITiJl 3a3HAYH-
TH, 10 MDKHaponHi akTu (3okpema Tumnosui, abo
Mopnenpaunii, 3akoH FOHCITPAJI) ta 3akoHOmaB-
CTBO OLTBIIOCTI KpaiH CBITY BXKWBAIOTH el TEPMiH
o/10 apOiTpaxky B MIUpoOKoMy po3yMiHHi. «[1lupo-
KA Miaxin 3akpimieHo i B 3akoHi Ykpainu «lIpo
MDKHapOJIHUI KOMEpIiHUN apOiTpax», SKuil Te-
pendavae, M0 TEPMiH «KOMEPIIHHUI TIyMavnTh-
Csl IIUPOKO 1 OXOIUTIOE TUTAHHS, 10 BUIIMBAIOTH 3
yCiX BIAHOCHH TOPTOBOTO XapakTepy, - SK JOTOBip-
HUX, TaK 1 HeOroBipHuX [9].

BusnaueHHs MixkHapoOIHOTO apOiTpaxy, mepes-
O0auene B Tumoomy 3akoni IOHCITPAJIL, rpyHn-
TYETHCSA Ha 3MIMIAHOMY ITiAXOJI, KOJU aKIEHT PO-
OWTBCS HE HA OJHOMY KpUTEpii, a Ha NO€IHAHHI
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pizHux akropis. Otxke, BianmosigHo 1o ct. 1.3 Tu-
MOBOTO 3aKOHY apOiTpak BBaKAETHCS MIKHAPOI-
HHM, SIKIO: a) BKIIIOYAE CTOPOHH, SKI MarOTh KO-
MEpLiiHI MiANPHEMCTBA B  pI3HUX KpaiHax,
0) po3risinae  CImopHW, SKi BHHUKAIOTh 13 30-
00B’s13aHb, 110 IIIJISral0Th BUKOHAHHIO B 1HIIIN BT
MicIsl BeAeHHs Oi3Hecy KpaiHi, B) CTOPOHH UiTKO
JOMOBHUIMCS TIPO Te, IO MpEeaMeT apOiTpa)kHoi
YTOAHM MiANaNa€ i FOPUCIAUKINO OLTBII HIK OHIET
kpainu [12, c. 108].

OTxe, MDKHApOTHWUN KOMEPIHHHK apbiTpax
(MKAC) — 6yap-sixuii apOiTpak He3aleKHO Bif TO-
rO, YA YTBOPIOETBHCSA BiH IS PO3TISALY OKPEMOi
cupaBu (adhoc) 4w 3mMiHCHIOETBCS TIOCTIHHO ifo-
4010 apOITPaKHOIO IHCTUTYIIEID, METOK SKOTO €
pO3TIIAn 1 BHUpPIMICHHS MIKHAPOIHOI KOMEPUiHHOT
CYIEPEUKH 110 CYTi 3 JOTPUMAHHS TIEBHOI IPOLETy-
pH.

MixHaponHOMYy KOMepLiHHOMY apOiTpaxy sK
0COOIIMBOMY METOJTy BUPIIIIEHHS CHOPiB apOiTpaxKy
MpUTaMaHHI HACTYIHI O3HAKHW: CIp BUPINIYETHCS
TPEeTIMH HEyINepeKeHUMH ocobamMu  (0co0010),
apOiTpaMu, SIKi HE € TIPEACTaBHUKAMHU CTOPiH
Ta/ab0 CyZoBOI1 BIaJAH BiAIOBITHOI JEp:KaBH; TOB-
HOBa)XCHHS apOiTpiB BUILUTUBAIOTH 3 YIOAU CTOPIH;
BHACHIIOK YKJIQJIaHHS apOITpa)XHOI YrOIW BUKITIO-
Y4aeThCs KOMIIETEHINiSl IepKaBHUX CYJiB y CIIpaBi;
CIOpH, TIepelaHi Ha po3risi apOiTpaxy, MOXYTh
OytH (pakTHYHOTO, TIPABOBOTO a00 3MIIIAHOTO Xa-
paKTepy; po3mIs] CHOpy 3HIHCHIOETHCS HAa OCHOBI
MpaBa 1 3aBEPIIYETbCS BHHECCHHSM apOiTpakHOTO
pIIIEHHS, K€ € OCTaTOYHUM 1 O0OB’SI3KOBUM ISt
cropiu [13, ¢. 108].

['010BHOIO XapaKTEpHCTHKOIO apOiTpaxy € Horo
KOHCeHCycHHH Xapaktep. Cymepedka Moxe OyTu
BUpillleHa apOiTpoM JHIIe 32 YMOBH, IO OOWJBI
CTOPOHHU JIaJii Ha I 3rojy. YToJia CTOPiH 3a3BUYaii
npuiiMae ¢GopMy apOITpaKHOTO 3aCTEPEKEHHS B
KOHTPAKTiI /10 BUHUKHEHHsI cynepedku. Ilicns BU-
HUKHEHHSI CYINEPEYKH CTOPOHU MOXYTh JIOMOBH-
TUCh TPO TIepeladyy KOHKPETHOro CIOpYy [0
MIKHApOJIHOTO KOMEpIIiitHOro apoiTpaxy [14].

Takox 0COONMBICTIO JAHOTO MPAaBOBOI'O 1HCTH-
TYTy € T€, IO KOJU CTOPOHH 30BHIIIHBOEKOHOMiY-
HOTO KOHTPAKTy YKJIAJaloTh apOiTpaxkHy yroay Ta
MiAMOPSAKOBYIOTE CIIip apOiTpaxKy, BOHH BUKIIO-
YalTh CIOPH, II0 MOXYTh BHHUKHYTH 3 TaKUX
KOHTPAKTIB, 3 IOPUCIMKIIT JepkaBHUX cyxiB. Jlep-
KaBHI CyId HE MAlOTh IMpaBa PO3TIISIATH CIOPH,
IO € MPEIMETOM apOiTpaXHOT yroau, KOJIH Mpo 11ie

MOBiJOMUJIA CTOPOHH, 32 BUHSATKOM BHUIIAJIKiB, KOJH
Taka yroja € HeOiliCHOIO, BTpaTHjia YMHHICTH abo
He Moxe OyTr BukoHaHa [15].

BucHoBku. TakuMm YWHOM, MIXKHApOJIHHIA KO-
MEpIIHHUN apOiTpaxk OYB 1 3aMHMIIAEThCS eEKTUB-
HAM Ta HaZIMHUM aJdbTEPHATHBHUM CIIOCOOOM
BUPILICHHSI 30BHIIIHBOEKOHOMIYHMX KOMEPLIMHUX
criopiB. 3a3HauyeHWH MPaBOBUN IHCTUTYT, 3aBIITY-
I0OYM CBOI THUCSYONITHIN icTOpii, BH3HAHUN Ha
MDKHapOJAHOMY piBHI, OCKiUIBKH Taka ¢opma
BHPIMIEHHS CIIOPIB BUHUKJIA 3aI0BT'O O CTBOPCHHS
JIep’)KaBHUX CyIOBUX OprasiB. MiKHapOTHUI KO-
MepuUiiHul apOiTpax — e IPaBOBUH 1HCTUTYT, IO
3aCTOCOBYETHCS ISl BUPIMIECHHS CIOPIB, SIKI BHHU-
KarTh y chepi MiKHApOIHOI TOPTIBI, SKAN € CH-
CTEMOIO TPABOBUX HOPM, IIO PETYIIOE MPOIECY-
aNbHI BITHOCHHU apOITPaXHOTO CYAy 3 IHITUMH
ydacHUKaMu (CTOpOHaMH) TIpolecy, sKi 1100-
POBUIBHO Tiepealidi BUPIIICHHS CIIOpPY J0 Cyay Ta
yKJIanu apOitpaxHy yroay. B Ykpaini apOiTpax —
e Oyap-akuii apbiTpaxk (TpeTeichKuil cyxa) Hesa-
JISKHO BiJI TOTO, YA YTBOPIOETHCS BiH CHELiaTbHO
IUIA PO3TIIALY OKPEMOi CIIpaBH, UM 3IIHCHIOETHCS
MOCTIHHO MiF0OY0K0 apOiTpakHOI0 YCTaHOBOIO, 30-
Kpema MiKHapoJHUM KOMEPUIHHUM apOiTpaKHUM
cynoMm abo MopcbKoio apOiTpaskHOK KOMICI€0 TPU
ToproBo-mipoMucIoBiii manati YKpainu.

3’sacyBaHHS TEOPETHKO-ITPABOBUX OCHOB
(YHKI[IOHYBaHHS ~MIXKHAPOAHOTO KOMEPIIHHOTO
apOiTpaxKy Ja€ MOXKIUBICTh Ha MPAKTHII YKJIACTH
JIOCKOHAJIM MDKHApPOJAHUH KOMEPHiHUA KOH-
TPAKT, OCKIJIbKH 1HO3EMHA INPAKTHKa 3BOAUTHCS 10
BPETYJIIOBaHHS CIOPIB 3a3BUYail TAKUM CIIOCOOOM.
BuBueHHsI NpaBoOBOI MNPUPOAM Ta IOXODKECHHS,
€TUMOJIOTIT TIOHATTS «apOiTpaXxKy» Bimirpae BaxIim-
By pOJb JJSl PO3YMiHHS CYTHOCTI apOiTpakHOTO
nporecy. [llupoke 3acTrocyBaHHS MiKHapPOIHOTO
KOMEPIIHHOTO apOiTpaKy NpU3BENO IO HOro mo-
HIMPEHHS Y Pi3Hi Taily3i MKHAPOIHOTO NMPUBATHO-
rO Mpaea, J0 KOHKpeTH3allii MoJoKeHb Ta Mpolle-
OYPHHX HOPM DO3IJISAY CIOPIB Y MIKHApOIHOMY
KOMepIiiHHOMY apOiTpaxi.
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Aim of the research: to study some theoretical aspects the emergence of such a legal phenomenon as
arbitration. The concept of international commercial arbitration, which gets more popularity as an
alternative dispute resolution and as body on trial the international commercial disputes, is analyzed. The
methodological basis of the research is the general scientific methods, complex and comparative methods.
Results: the etymology of the concept of «arbitration» and «international commercial arbitrationy, criteria
of differentiation the international courts and domestic courts of arbitration, international commercial
arbitration and international arbitration are exposed in the article. Discussion: emphasize the importance of
taking into account the historical formation of this institution and clarifying the etymology of the concept of
international commercial arbitration.

Arbitration as a phenomenon of independent justice arose at the beginning of the first civilizations of the
world and became a prerequisite for the existence of state courts. International commercial arbitration has
been and remains an effective and reliable alternative way of resolving foreign trade disputes.

None of the sources of international law contains a unambiguous definition of arbitration. Only the
UNCITRAL Model Law provides a detailed concept of international commercial arbitration, which is
duplicated in Ukrainian law. The concept of international commercial arbitration should reflect its basic
features. International Commercial Arbitration (ICAC) — any arbitration, regardless of what it creates for
the consideration of individual cases (ad hoc), which is permanently operating in an existing arbitration
institution, which provides consideration and resolution of international commercial disputes subject to a
certain procedure. The term «commercial» refers to the nature of disputes that may be submitted to
arbitration.

The study of the legal nature and origin of «arbitration» plays an important role in understanding the
essence of the arbitration process.

Keywords: arbitration; international commercial arbitration; arbitration tribunal; international dispute.
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