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Obijective: the main objective of this paper is to study on the offense of doping and how it is regulated in
Turkish law in terms of both sports law and penal law. Methods of research: general scientific,
philosophical and specially-legal methods of scientific research have been used. A system analysis method
has been used to determine doping, the activity of Turkish doping control agencies and specific of the
judicial process, proof and evidence in trial in this issue. A dogmatic method was valuable to formulate
conclusions and recommendations of practical character within the research issues concerning the
prevention of doping use in sport by the Turkish legislation. Results: the movement against doping has only
started in the 20™ Century, and with the workings of the sports federations, the States and international
organizations, a union is trying to be achieved in the fight against doping. Turkey has also established its
own institutes and committees in accordance with the international conventions that Turkey is a party of and
prepared regulations in accordance with the WADC and its prohibited lists. Nevertheless, to create a full
unity, an effective control mechanism must be applied. The prevention of the application of doping or the
imposing of the necessary sanctions is a matter of right implementation of the law. Discussion: it was based
on whether the current regulations were effective enough to fight against the use of doping.
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Introduction. The fight against doping in the
scope of international organizations and interna-
tional legislation has been studied in the previous
part of the research. In this part of the study, the
institutions and organizations authorized in the
fight against doping in Turkey and the regulations
which form these or issued by them shall be re-
viewed.

Analysis of the Research and Publications.
Using of doping in sports became a subject of
scientific interest for the leading Turkish scholars
such as K. Erkiner, H. Gerceker, A.Simsek and
Y. Unver. At the same time, the question of its con-
cept, specific and prevention is still opened. That is
why it needs its further investigation with the pur-
pose to understand it and make a common policy to
its effective prevention in Turkey.

Research Tasks. While the importance of the
fight against doping is noticed and international
attempts are being made in order to create a unity,
success is only possible with the right implementa-
tion and initiative taken by the States and sports
federations. Turkey is one of the pioneer countries
in starting the fight against doping, however, in the
implementation of the current global regulations,
more steps must be taken.

The purpose of this paper is to make a review of
doping in sports in terms of sports law and penal
law in the light of Turkish legislation. To reach this
aim, it is needed to perform the following tasks: 1)
to determine a concept of doping in lights of sports
law in Turkey, including the Constitution of Repub-
lic of Turkey and Turkish Anti-Doping Regula-
tions; 2) to investigate the activity of Turkish Dop-
ing Control Center, Turkish National Olympic
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Committee  Anti-Doping Commission, Turkish
Football Federation Sanctions concerning anti-
doping policy; 3) to analyze Proceedings the Judi-
cial Process of Doping, Proof, and Evidence in Tri-
al concerning illegal use of doping in sports under
the legislation of Turkey.

Research Results. Following the suggestion of
a definition in the meetings held by the Council of
Europe (CoE) in 1963, doping has first entered
Turkish law in 1971 with the “By-Law on Fighting
Against Sportive Doping [1, p. 10].” Doping is reg-
ulated in our law as a disciplinary offense in ac-
cordance with Article 48 of the Amateur Sports
Branches Penal Regulations of the General Direc-
torate of Sports.

Turkish Doping Control Center (TDCC), as in
all doping control centers in the world, was estab-
lished in 1989 in order to protect the principle of
“Clean Sports” by performing the analysis of the
active pharmaceutical ingredients from the biologi-
cal materials of the athletes, in accordance with the
protocol signed between Hacettepe University and
the General Directorate of Youth and Sports [2]. In
2001, TDCC has become accredited by deeming
successful in the International Olympic Committee
(10C) compliance tests. Since 2004, it has been go-
ing through the World Anti-Doping Agency
(WADA) accreditation audits and continues to
serve as a WADA accredited Doping Control Spec-
imen Analysis Laboratory. In addition to supervis-
ing athletes, TDCC continues experiments to help
fight against doping.

Turkish National Olympic Committee Anti-
Doping Commission (TADC), established with a
protocol signed between the Turkish Olympic
Committee and General Directorate of Sports on 24
May 2011, to form and implement a fully effective
anti-doping program in compliance with the World
Anti-Doping Code (WADC) [3]. Article 7 of the
protocol indicates the aim to establish TADC as the
sole competent authority at the international and
national level in the fight against doping. In 29 June
TADC held its first meeting and Turkish Anti-
Doping Regulations were prepared. The Regula-
tions were submitted for WADA’s approval, im-
plemented by all federations in Turkey, and Turkey
was recognized as “compatible with WADC.” Up-
dating the Regulations in 2015, TADC continues its

fight against doping for the protection of health and
fair competition in defense of the rights of clean
athletes.

Aside from the two establishments mentioned
above, Anti-Doping and Support Services of Direc-
torate of Health Affairs Department of the General
Directorate of Sports, National Paralympic Com-
mittee, Turkish Football Federation, Independent
Sports Federations, Federations affiliated with the
GDoS have the authority to make regulations re-
garding the fight against doping and to issue regula-
tions, instructions, internal instructions and direc-
tives in this regard. In addition, the Arbitration
Board of GDoS, Arbitration Board of TFF, Penal
and Disciplinary Boards of Federations are author-
ized to proceed in accordance with the Turkish leg-
islation.

The Constitution of Republic of Turkey,
Article 59 of the Constitution titled “Development
of Sports and Arbitration” has been amended in
2011 and is now as follows: “The State shall take
measures to develop the physical and mental health
of Turkish citizens of all ages, and encourage the
spread of sports among the masses. The state shall
protect successful athletes. The decisions of sport
federations relating to administration and disci-
pline of sportive activities may be challenged only
through compulsory arbitration. The decisions of
Board of Arbitration are final and shall not be ap-
pealed to any judicial authority.” The legal regula-
tions in Turkey regarding doping, and the institu-
tions and organizations established in relation with
doping are based on this article. In addition, due to
Article 90 of the Constitution entitled “Ratification
of International Treaties,” every anti-doping related
convention that Turkey is a party of has been duly
ratified and put into force, thus, become a part of
the domestic law [4].

Turkish Anti-Doping Regulations (TADR),
were prepared by TADC in accordance with inter-
national law and particularly WADC, approved by
WADA, and entered into force in 23 September
2011 as an upper norm binding for all independent
sports federations in Turkey. The regulations which
lays out the procedure to follow in fighting against
doping have later reentered into force in 1 January
2015 more comprehensively and regularly, due to
the necessity of renewal because of the developing
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technology and the current situation [5, p. 126].
TADR contains an introduction, detailed clauses
and a list of concepts, examples of the application
of sanctions on individuals who commit doping of-
fenses.

In the introductory part of the Regulations, it is
stated that “these anti-doping principles, which are
intended to be applied worldwide and in harmony,
are different in terms of quality from criminal and
private law norms and cannot be limited to the con-
ditions, procedures and other laws and/or rules to
which criminal law or general law are subject to [6,
int., prg. 2].” TADC is obliged to implement and to
supervise the implementation of the TADR, and it
is stated that the national federations must obey the
rules of the Regulations and include TADR in their
own legislation. The acts constituting the doping
offense are regulated in Article 2, the violations
were listed as multiple acts in ten separate sub-
clauses under the article and some of these acts
were to constitute a doping crime even if remained
at the stage of attempt, complicity and prohibited
cooperation acts which shall constitute a doping
offense are regulated in the same article. The list of
prohibitions published annually by WADA is stated
in Article 4 as an inseparable part of the instruction
and the exceptions for therapeutic use and the pro-
cedures to be applied are listed. Article 5 regulates
doping controls and investigation principles and
states that WADA and TADC are exclusively au-
thorized to carry out controls.

In the process of controls, the concepts of “gene
doping” and “biological passport” are two im-
portant topics. Gene doping is a method of doping
in which the genetic structure of an athlete is
changed by gene therapy medical intervention to
increase the ability of the athlete [7, p. 55], also in-
cluded in the prohibited lists. The controls are per-
formed on variables, including DNA and genome
profile in athletes' urine, blood or other body tis-
sues. In case abnormal changes in the blood values
of an athlete are detected as a result of one of the
periodic analyzes and evaluations, it indicates out-
ing of the biological passport profile and indisputa-
bly determines that prohibited substances or meth-
ods have been used [5, p. 129].

In Article 7, the process of evaluating the results
of the analysis is explained and it is stated that the

authority to manage the process is under the TADC.
The detection of prohibited substances that can also
be produced in the body and requiring further re-
search is called as an “atypical finding”, and the
disclosure of evaluations and reports of contradicto-
ry analytical findings has been explained, and the
obligation to notify the athlete, national and inter-
national federation and WADA regardless of the
result is regulated. While Article 3 regulates the
rules about proof of doping and the burden of
proof, the procedure for the doping offense is set
out in Article 8, sanctions to be imposed if the of-
fense is fixed in Article 9 and rest, objections to
decisions in Article 13, and enforcement of deci-
sions in Article 15. Furthermore, due to Article 16,
if a notice or notice attempt has not made within ten
years from the date of the violation, the crime shall
be time-barred, and the prosecution related to the
violation cannot be initiated. Lastly, Article 21 reg-
ulates that the TADC is authorized to make changes
to the instruction if necessary, but the amendments
against shall not be reversed due to the principle of
protection of the acquired rights. As explained
briefly, the Regulations have been prepared in ac-
cordance with WADC, as detailed as possible and
comprehensively, and is an important and necessary
step in regard of fighting against doping in Turkey.

Turkish Football Federation has its own regu-
lations regarding doping and continues to work on
the subject as well. Article 45 of the TFF Main
Statute, which was updated in 2009, stipulates an
Anti-Doping Board as the sub-committee of the
TFF Health Board. The TFF Anti-Doping Regula-
tions are based on Article 60 of the TFF Football
Disciplinary Instructions. Article 3 of the Regula-
tions states that this it has been prepared based on
TFF Status, CoE Convention, WADA Standards,
FIFA and UEFA instructions. In this respect, it can
be said that the TFF and its Directive are also
obliged to implement the TADR as other independ-
ent federations, in addition to being subject to
WADA supervision.

Aside from the regulations mentioned above,
main status provisions of national sports federa-
tions, instructions, directives and regulations by the
competent boards, and other legislation are exam-
ples of regulations related to doping offense. One
point that should be emphasized is the necessity for
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federations and other sports organizations to pre-
pare their legislation in accordance with the TADC
Regulations. Unless it contains provisions in ac-
cordance with the Regulations, the act of the fed-
erations under their own legislation shall be consid-
ered unlawful. In this respect, the decisions of the
Avrbitration Board of GDoS, which is the highest
appeal authority for independent federations in our
country, have established a case-law in order to co-
alesce the fight against doping.

Sanctions and Proceedings. As mentioned be-
fore, the sanctions on the use of doping shall be in
accordance with WADC in domestic law. The
TADC Regulations explained above cover all sanc-
tions regulated in the code, moreover, includes ad-
ditional sanctions. The sanctions to be applied in
TADR are not sanctions in terms of criminal law;
and are criminal sanctions regarding sports law un-
der private law. The sanctions applicable to indi-
viduals are regulated in Articles 9 and 10 of the
TADR, while the ones for teams in Article 11 and
to national federations and other sports organiza-
tions in Article 12.

In accordance with Article 9, all achievements
gained by an athlete whose violation has been de-
termined with a doping control in individual sports
during the competition shall be automatically can-
celed, and the medals, points and prizes awarded
shall be withdrawn. In Article 10, different sanc-
tions are envisaged according to the moment of the
violation, the moment it is detected and the way it
is committed, and the issues related to the enforce-
ment of the sanctions are explained in detail. Such
as: cancellation of results in case of a doping rule
violation happens during a tournament; the penalty
of deprivation of rights; abolishing, reducing or
suspending the deprivation penalty or imposing
other sanctions, in the absence of fault or negli-
gence and in other cases; multiple violations and
recidivism; financial sanctions; the commencement
time for the deprivation penalty; prohibition of par-
ticipation in sports. On the other hand, Article 11
regulates that in cases where more than two players
of a team violate anti-doping rules during a tour-
nament, aside from the individual sanctions applied
to the players, necessary sanctions for the team
(such as deletion of points, disqualification etc.)
shall be applied to the team, and the organization

organizing the tournament may impose heavier
penalties.

The Amateur Sports Branches Penal Regulations
of the General Directorate of Sports, which has en-
tered into force in 1993, has regulated doping as a
criminal offense in Article 48. However, related
provision has become void with the TADR becom-
ing effective. Nevertheless, the Article has taken a
place in Turkish legislation before many countries
as a regulation on doping and formed a base in this
respect by regulating doping as a disciplinary of-
fense, foreseeing sanctions and specifying the judi-
cial bodies.

The Judicial Process of Doping. As well as the
definition of doping, the prohibited substances and
methods, and the sanctions, the investigation and
trial process also vary between regulations in the
legislation. Doping rules, which can be evaluated in
the scope of disciplinary law, including sporting
sanctions, the need to regulate a specific trial pro-
cess has arisen for being a concept apart from the
criminal law elements. The procedure begins in
domestic law and is followed by the international
process before WADC, thus, shall be reviewed in
said order.

In Turkish Legislation, after the investigation is
held according to the Regulations by TADC and
TDCC, the first instance jurisdiction shall be held
by the penal or disciplinary boards of the national
federation the athlete is affiliated with. However, an
arrangement that should be mentioned before the
procedures is the Article 7 of TADR which regu-
lates the situations that allow federations to take a
decision without a trial, such as acceptance of the
violation, waiver of the right to prosecute, ac-
ceptance of the legal consequences imposed in the
TADR or proposed by the TADC, etc. Then, the
decisions shall be taken by federations without any
investigation, the decision shall be sent to the anti-
doping organizations authorized to appeal and shall
be announced to the public.

Article 8 states the authorized boards for the
first instance trial as mentioned above, as well as
the principles for fair trial and the rights of the per-
son on trial which shall be respected in every step
of the trial, such as the fairness and impartiality of
the board; the certainty of the trial process; timely
written reasoned decision; the right to be represent-
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ed by an attorney; the right to be timely notified
about the alleged anti-doping rule violation, the
right to respond to the alleged violation and its con-
sequences; the right to submit evidence including
the right to call and question witness. The process
may be accelerated if needed in each case. Each
stage of the investigation and trial shall be reported
to WADA by TADC, and TADC has the right to
participate in the proceedings through its inspectors
and to obtain records. In addition, it should be not-
ed that the disciplinary/penal boards of the interna-
tional federations (FIBA, FIFA, etc.) may also take
part in the proceedings since there is no obstacle for
the case to be taken to the international federations
upon the decisions of the national federation
boards. In such a case, the proceedings carried out
by the international federation boards shall also
have the status of first-instance trial.

All decisions made pursuant to the TADR are
subject to appeal under the regulations and the pro-
visions of the WADC. While the right to appeal
against board decisions has been regulated in Arti-
cle 13, it is stated as compulsory for the federation
to notify other organizations with the right to ap-
peal when notifying the reasoned decision to the
parties. The Arbitration Board and CAS are the on-
ly authorized institutions to examine the final deci-
sions of the disciplinary/penal boards due to their
legal effects, and due to the faults, deficiencies or
deviations occurred in the procedure. The appeal
does not stop the execution of the decision, and the
appeal against the decision shall be valid and en-
forceable during the appeal process. In addition, in
order to make an objection, it is obligatory to use
the post-decision review means provided in the
rules of the anti-doping organization. In the appeal,
the scope of the examination includes all relevant
aspects and is not clearly limited to the issues be-
fore the first trial authority or the scope of the ex-
amination. Moreover, the decisions of the Arbitra-
tion Board may be appealed only to CAS. CAS is
not obliged to respect the judicial discretion exer-
cised by the trial authority in its decision. CAS pro-
ceedings are newly initiated proceedings; thus, the
previous proceedings do not limit the evidence in
the CAS case and do not have an importance in the
trial.

Lastly, although primarily being an appeal au-
thority which can be appealed after exhausting the
domestic remedies, there two exceptions when ap-
pealing to CAS. First is, the cases where WADA
has the right to appeal and none of the parties have
objected to the final decision of the trial court,
WADA can directly take the decision without ex-
hausting the domestic remedies. For example, if a
decision made by the board in the first trial be-
comes final without taking it to the higher board,
WADA is not obliged to exhaust the remaining
domestic remedies and has the authority to transfer
the decision directly to the CAS. The second excep-
tion is, if the national federation board of the athlete
cannot decide whether an anti-doping rule violation
has occurred within the reasonable time set by
WADA, WADA has the right to take the matter to
the CAS as if the relevant judicial authority to
which the national federation of the athlete is sub-
ject has decided that there has been no violation of
the anti-doping rule. Doping control procedures,
trial results or other definitive judicial decisions
which are in conformity with the WADC and
signed by any signatory party who has the right to
appeal, shall prevail throughout the World and shall
be recognized and implemented by TDMK and na-
tional federations.

Proof and Evidence in Trial. As it is an interna-
tional standard adopted by WADA that the burden
of proof is at the institution that claims a violation
and is responsible for conducting investigations; in
the investigation stage, the person being investigat-
ed has a defect liability and the obligation to prove
the defect is on the prosecution. As much as this
part reminds of the investigation process in criminal
law, if evidence of doping has been obtained as a
result of the investigation enough to create an opin-
ion that the violation has occurred, the investigation
phase shall be terminated and the proceedings will
be initiated in accordance with a report prepared in
this direction, hence, the person on trial will be
obliged to prove their faultlessness by presenting
their own evidence against the current ones against
them. As this part resembles of private law, it
would be correct to say that from the moment the
investigation is over and the proceedings initiate,
the strict liability of the person on trial begins [8,
p. 364].
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It is inevitable to apply sanction to a person who
was found to have violated a rule, because, as ex-
plained before, the tests and analyzes are made in
the light of the latest technological developments
and it has become almost impossible to hide or
misuse the use of doping. Thus, in trials, although
there are many cases with no sanctions, generally
the faultiness of the person is being determined
while they are considered proven guilty of the of-
fense.

In the doctrine, the cases where the cause cannot
be determined even scientifically, and it is not pos-
sible to be proven otherwise by the person on trial
are named as “grey zone.” In such cases, the prac-
tice adopted in CAS decisions and local council
decisions is to split the burden of proof equally be-
tween the parties [8, p. 376]. Unlike criminal law,
the main reason for presumption of innocence not
being applicable in disciplinary proceedings in rela-
tion to doping is the athletes’ responsibility of due
diligence and due attention. However, if the evi-
dence obtained as a result of the investigation is not
sufficient and in cases of scientific uncertainty, in
order to ensure fair trial and fair judgment, the pre-
sumption of innocence is partially applied and
without fully applying the strict liability, the burden
of proof is equally shared between the parties.

Conclusion. As a result of the anti-doping
movement under the leadership of 10C, WADA
was established and the Anti-Doping Code was
prepared by it as the base document for doping leg-
islation of all countries. With the List of Prohibited
Substances and Methods as an annex, which is an-
nually updated and republished, it has become ap-
plicable as a general list and been implemented by
all national legislation including Turkey.

Turkish Anti-Doping Commission was estab-
lished within the Turkish Olympic Committee and
has prepared an Instruction according to WADC,
which is updated regularly and binding for all fed-
erations and sports clubs in Turkey. Moreover, an-
other institution that must be established in accord-
ance with the WADC is the Turkish Anti-Doping
Agency. In order to attain an effective fight against
doping, the laboratories within the body of the
TDCC does not provide sufficient facilities, and it
is a compulsory issue to establish TADA in our
country for subjects such as educating experts, ex-

amining the results, instilling the awareness neces-
sary for the fight against doping and providing
trainings in that matter. Because in Turkey, alt-
hough there are sufficient institutions and organiza-
tions in terms of both the judiciary and the legisla-
tion and analyzes, in order for these institutions and
organizations to function effectively and to rightly
implement the legislation prepared detailly and ver-
satilely, it is necessary to raise the awareness of
primarily the athletes, and other people related to
the sports and the whole public, hence studies must
be carried out within this scope.

It should be noted that doping is a matter of law,
as well as health and sports. Even if the researches
on doping and the determination of doping sub-
stances fall within the scope of the work of health
professionals, the prevention of the application of
these substances or the implementation of the nec-
essary sanctions when applied, are entirely juris-
prudential. Investigations concerning the doping
offense within the scope of sports law are carried
out by TADC in Turkey, the trial proceedings are
firstly seen by the disciplinary/penal boards of the
national/international federations, the first appeals
authority is the GDoS Arbitration Board, and then
CAS.

There are still federations which have not yet
regulated their internal legislation in accordance
with the TADR, and decisions are taken in accord-
ance with due legislation, which causes for most
decisions to be corrected by the Arbitration Board.
Therefore, the importance of informing the athletes
and the whole sports and the legal community on
the subject of doping, giving trainings and carrying
out the controls should be emphasized once again,
and the importance of the establishment of TADA
should be once more reminded.
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orJjisAl AOMHIHI'Y B CITIOPTI 3 TOYKHU 30PY 3AKOHOJABCTBA ITPO CITIOPT
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Mema: susuumu npagonopyuienna 0oninzy ma me, sK ye pe2yiocmucs mypeybKum 3aKkoOH00A6CMEOM 3
MoOuKU  30py KPUMIHAIbHO20 — 3aKkOHOOascmeéa.  Memoou  00Cai0HceHHA:
BUKOPUCMOBYIOMbCA  3A2ANbHOHAYKO6I,  Dinocoghcoki  ma — cneyianbHO-Npagosi  Memoou  HAYKOBUX
oocnioxcenv. Memoo cucmemnozo ananizy 0y6 GUKOpUCMAHutl Ois GU3HAYEHHA OONiHeY, OIANbHOCMI
MYypeybKux opeanizayiti 3 KOHMpOoJio Ha0 OONIHeOM Ma cneyu@iKu cy0oeo2o npoyecy, 00Kasie ma 00Ka3ig y
cyoosomy npoyeci y ybomy numanni. JJoemamuunuii Mmemoo 0y8 yinnum 014 Qopmynio8anHs GUCHOBKIE ma
peKomeHOayili NpaKmuyHo20 XapaKxmepy 8 pamkax OOCHOHUYbKUX NUMAHL W00 3aN00I2aHHA BHCUBAHHSL
doninzy y cnopmi 3a mypeybKum 3akonooascmeom. Pesynemamu: pyx npomu doninzy po3nouagcs auuie y
20 cmonimmi, i 3a808Ku pobomi cHOpmMusHUX hedepayill, 0epiHcas ma MiNCHAPOOHUX OP2ani3ayitl pooumscs
cnpoba docsiemu coio3y y 6opomvoi 3 donineom. Typeuyuna maxodic cmeopuna 61acHi iHCmumymu ma
KoMimemu GiONoGiOHO 00 MIJCHAPOOHUX KOHBEHYIU, CMOPOHOI0 SAKUX 60HA €, A MAKOJC nid2omysand

CnopmueHoco ma

npasuna 8ionosiono 00 WADC ma ii 3a60ponenux cnuckig. Tum ne meHwi, Ol CME8OPeHHs NOGHOI €OHOCTI
HeoOXiOHo 3acmocysamu epexmuHUll Mexanism YNpaeuiHuA. 3anobieanuss 3aCmMocy8anHio OONiHey abo
68€0CHHIO HEOOXIOHUX CaHKYIU € NUMAHHAM NPABUILHO20 BUKOHAHHA 3aKOHY. O02060peHHA: TPYHMYBANOCA
HA MOMY, YUl YUHHI HOPMU € OOCHAMHBLO ePeKmusHUMU 0Jist 6OPOMbOU 3 BUKOPUCHIAHHAM OORIH2Y.

Honine enepuie 3’s6usca y npasi Typeuuunu 6 1971 poyi i pecynioemvcsi 8 HAUOMY 3AKOHOOABCMEI K
oucyuniinapte npagonopyulents 6ionogiono 0o cmammi 48 Kpuminanvnux peznamenmis amamopcbKux
6udig¢ cnopmy Ilonoenoeo ynpaeninns cnopmy. OCHOGHUMU Op2aHi3ayiamu, AKi Kepyroms O0pomvO00 3
donineom, € Typeyvkuii yeump odonineogozo xoumpoao (TDCC) ma Anmuoonineosa xomicis Typeyvkoco
HayionanbHozo onimniticvroeo xomimemy (TADC), a maxoxc inwi cnopmugni gedepayii ma Apoimpasicui
paou, y moti uac K OCHO8He 3aKOH00ascmeo ckaaoac Typeyvki anmudonineosi npaguia.

Kntouosi cnosa: cnopmusne npago, KpuminaivbHe npaso, OONiHe, AHMUOONIHE, OIONI02IUHUL NACKOpM;
OUCYUNNIHAPHI NPABONOPYUEHHS, CNOPMUGHi cnopu, npoyedypa, apdimpadxc; KAC.
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