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3a oonomozcoro memody cunme3y po3enAHymi NPOOIEMHI ACHEeKMU HAYKOBO20 MdA HPAKMUYHO2O
3a0e3neuenHss NOOaHHs O00KA3i8 y yusitbHoMmy npoyeci. Pesynemamu: 3a pezynomamamu 00CHiONCEHHS
BU3HAYEHI OCHOBHI elleMeHmu meopii O0KA3Y8aHHs, CHOPMOSAHUL 6A3UC OISl HOOANLUIUX OOCHIONCEHL Y

Ooanil cghepi. Busnaweni ma po3kpumi ckaadoei 00KA3Y8aHHs Y YUBLIbHOMY HPOYECI.
Knwowuogi cnosa: yusinvie npago, 0oxasu, 00Ka3yeanus, npoyec, cyo.

IHocTanoBka mpodaeMu Ta ii aKTYaJbHICTh.
[IpoGyieMa CyZ0BOTO [10Ka3yBaHHS € OJHIEID 13
HEHTPAbHUX Y [WBIIBHOMY IpaBi. BuzHaueHHS
ICTUHM B IIMBUIBHIN CIIPaBi € OJIHUM i3 3aBJIaHb CY-
YaCHOTO CYZO0BOTO PO3rysiay. 3a0e3NeueHHsT Mak-
CUMAaJIbHOT BIAMOBIAHOCTI (haKTIB iCTHHI JO3BOJISIE
MIIBUIIATH SKICTh PO3MIIAAY IUBIIBHUX CIpPaB y
CyloBUX iHCTaHIisIX. HaykoBe 1 mpakTudHe [0-
CJIiJUKeHHS MMUTaHb CYJOBOTO JIOKAa3yBaHHS € CKJIa-
JIOBOIO YaCTHHOIO JOCHIKEHb Y CydacHiil IMBiIb-
HO-TIPABOBI{ JIOKTPHHI.

AH”aniz pocaimxenb i myOaikamiid. [TutanHio
JIOKa3yBaHHS B LUBUIBHOMY IMpoOLeci MpUIUISIN
yBary 0arato BHJIAaTHHX
1ecyaicTiB. ICTOTHUIT BHECOK y BHBYEGHHS IIi€i
ckiamHoi mpoOiematuku 3poownu M.I'. ABIroKoB,
B.J. Aunpiiiieo, L.B. Auaponos, O.B. bayuin,
A.T. bounep, E.B. BacekoBckuii, M.A. Bikyr,
10.C. I'ambapoB, P.®. l'onrano, B.O. €pmonaena,
A.®. Kneiiman, A.I'. KoBanenko, C.B. Kypuibos,
T.M. Kyuep, K.I. Manumen, B.B. MonuaHos,
B.A. Hosunpkuii, I'.JI. Ocokina, 1.B. PemeTHikoBa,
T.B. CaxnoB, M.K. TpeymmnikoB, M.A. ®okiHa,
C.A. Dypca, T.B. Iropa, M.C. llakapsH,

BITUM3HIHUX npo-

A.C. llItedan, M.J. lltedan, M.C. FOxenbcom,
T.M. f610ukoB, B.B. SpkoB Ta iH1Ii BUEHi.

MeTo10 CTaTTi € PO3KPUTTS MPABOBOI MPUPOAH
JIOKa3yBaHHS B IMBIJIBHOMY CYJOYHHCTBI YKpaiHH
3 ypaxyBaHHSM TEOPETHYHHX Ta TPAKTHYHHX ac-
MEKTIB 1 BH3HAYEHHS CYyYacCHOTO CTaHY HAyKOBUX
MOTJISIIIB Ha JlaHy Karteropito. [IponoHyroThest Ka-
Teropii CKJIaJJOBUX YaCTHH JIOKa3yBaHHS B IMBLIb-
HOMY TPOIIEC] 3 TO3UIIIT MKIUCIMILTIHAPHOTO TijI-
X0my.

Bukaax ocHoBHOro martepiaiay. Y cy4acHHX
HAYKOBHX Mpalsix CQOpMyIbOBaHO IEKiIbKa pi3-
HUX MiAXOJIB 10 BU3HAYEHHS MOHATTA JOKa3yBaH-
HSl Y OMBUIBHOMY CYIOYMHCTBI: 1) SIK mporecyaib-
HOI JisyIbHOCTI cyay Ta ociO, siki 0epyTh y4acTb y
crpasi. [IpubiyHUKK TaKOTO MiAXOIy HA3UBAIOTh
0 YTBOPIOE JH-
HaMIYHMH TIpOIleC i3 BHSBICHHS, 30WpaHHA, JIO-

JIOKa3yBaHHAM JIiSUTHICTb,

CIKEHHS W OILHKK [OKa3iB, SIKI IO3BOJSAIOTH
BCTAHOBHUTU (PakTH i OOCTaBMHHM, IO MArOTh 3Ha-
YEeHHS JUIS BUPINICHHS 10 CYTi PO3IJISIyBaHOI Cy-
qoM crparu [1, c. 123]; mOTiKO-PaKTHYHY JisUTh-
HICTB 0Ci0, siKi OepyTh y4yacTb y CIpaBi, Ta MEBHOIO
MIpOI0 CYJy, CIIPSIMOBaHy Ha JOCATHCHHS BipHOTO
3HaHHSA TPO (aKTUYHI OOCTABUHH BHHUKHCHHS,
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3MIHH Ta TIPpUNUHEHHS TPaBOBITHOCHH, IO
3MIACHIOETBCS B TPOIECYaNbHIA (popMi NUIIXOM
TBEp/KEHHS 0ci0, sKi OepyTh y4acTh y CIpaBi, Ipo
¢axTH, MO MAOTh IPABOBE 3HAYEHHS, 3a3HAYCHHS
Ha JIOKa3W, HaJaHHA iX CyAay, 3MIHCHEHHS CyIOM
CHpHUSHHS oco0aM, sIKi OepyThb y4acThb y CIpaBi, y
30UpaHHi JIOKa3iB, JOCHIDKEHHS ¥ OIIHKA J0-
KaziB [2, c. 36]; 2) sk mpouecyanbHOi isSUIBHOCTI
0ci0, ki 0epyTh y4acTh y crpasi. JlocmiqHUKY, sKi
MOJUIAIOTH II0 TOUKY 30pY, BBOKAIOTh CYAOBE JI0-
Ka3yBaHHS  [ISUIBHICTIO  3aiHTEPECOBaHHUX Y
BUPIIIIEHH] cripaBH 0ci0 (CTOpiH, 3asBHUKIB, TPETIX
0ci0) 3 TepeKOHAHHSI CYAY, SIKUH PO3TIISIIAE CIrpa-
BY, B HasBHOCTI 4M BiJICYyTHOCTI y TpaBOBii Hilic-
HOCTI TUX (aKTiB, SIKUMH OOIPYHTOBaHi iXHi BH-
Moru 4m 3anepedeHHs [3, c. 582]; 3) sk pizHoBHIY
CYZOBOTO TIi3HAaHHS, IO BKIIOYAE SK OMOCEPEIKO-
BaHE, TaKk 1 0E3MOCepeqHE OTPUMAHHS 3HAaHb PO
(aktu mpilicHoCTI [4, ¢. 82], moeaHY€E Mi3HABAILHUN
1 mpouecyanbHHH €JeMEHTH 1 B XOHi SIKOTO
BIJIMOBIIHO JI0 HOPM TIpaBa MOCIiJOBHO BCTaHOB-
JIIOIOTBCS (pakTHUHI OOCTABUHM, IO MAarOTh 3Ha-
YEHHS JUISl IPaBUIIBHOTO 1 CBOEYACHOTO PO3TIISAY 1
BUPIIICHHS LUBIILHOI cripaBu [5, c. 34-35]. Heon-
HO3HA4YHA OIliHKa 3MIiCTy, MeTH 1 cy0’€KTHOTO
CKJIQly CyJOBOTO JOKa3yBaHHS y Cy4acHId HayIli
IUBIJIBHOTO TPOIECYAIFHOTO MpaBa J03BOJISIE KOH-
CTaTyBaTH TMOTpPedy y TPYHTOBHOMY JOCIIJKEHHI
posrisimyBaHoi npooiemu. Ilepm 3a Bce, crmin 3a-
3HAYWUTH, IO JOKa3yBaHHS Ma€ YiTKy 3aKOHOJAaBYY
perilaMeHTaIlifo, SIKa TPOSBISETHCS Yy IOE€AHAHHI
IpoLeCyaJbHUX 1 MaTepiaJbHO-TIPABOBHX JDHKEPEIL.
[pouecyanbHUil 3aKOH 3aKPIILTIOE 3arajbHi IOJIO-
KEHHS PO JOKa3W 1 Mpoulenypy HAOKa3yBaHHS:
BU3HAYA€ MpaBa Ta OOOB’SI3KM YYACHHUKIB JOKa3y-
BaHHsI, BCTAHOBJIIOE BUMOTH 10 JI0Ka3iB, BU3HAUAE
MOCHIIOBHICTE 1 3MICT mpouecyanbHux Aid. OKpim
TOro, y JOKa30Bill AisUTBHOCTI BiATBOpPEHI MOJO-
KEHHS TPUHIMIIB HUBUIFHOTO MPOLECYaTbHOTO
mpaBa: piBHOCTI 0ci0, 110 OepyTh y4acTb y CIpaBi,
mepesl 3aKOHOM 1 cyaoM (CT.S), 3MarajibHOCTI
ctopid (ct. 10), AMCIIO3UTHBHOCTI IMBUILHOTO CY-
nounHcTBa (cT. 11), MOBH LMBLIBHOTO CYIOYHHCTBA
(ct. 7) UIIK, iHmM#MX TPHHIUOIB IUBLIBHOTO TPO-
necyanpHoro mpasa [1]. Hopmm wmarepiaapHOTO
rpaBa, SKUMH BPETYJIHOBaHI CHIpHI MPaBOBiIHOCH-
HH, BU3HAYAIOTh TPEIMET J0Ka3yBaHHS, BCTAHOB-
JIOIOTh TIPaBOBI  mpe3ymmilii  [6, c¢.26], 1m0

3mificHIOE  Oe3mocepenHiii BIUIMB HAa  PO3TOILIT
000B’s13KiB 13 JOKa3yBaHHA. HopmatuBHe Bpery-
JIOBaHHA SIK 000B’S3KOBa O3HAKa CYAOBOTO JOKa-
3yBaHHS HE BUKJIHMKAE TUCKYCiM y TpPaBO3HABCTBI,
OJIHAaK, NIPY BU3HAYEHHI MOHATTS JOKa3yBaHHS LeH
ACTEKT BpaxoBYEThCs He BciMa pociignukamu. [lo-
JIpyre, JOKa3yBaHHS — L€ MOEAHAHHS PO3yMOBOI i
npolecyaibHOl (MPaKTHYHOI) JisSNIBHOCTI CyO’€KTiB
nokaszyBaHHS [7, c.64], sAKki 3HAXOmATBCA Y
MOCTIMHIA JiaNeKTU4Hid B3aemomii [8, c. 7], 1
BIJIUTUTH 1X HEMOJIMBO. 3BHYAWHO, PO3yMOBHIA
MpoIec HE MOXKE PETYJIIOBATUCS HOpPMaMH IpaBa,
ane SIKIIO CYAJS MUCIIUTH 1032 MPAaBOBUMH 1 MpaK-
TUYHUMH KaTerOpisiMU, CYJOBE DillicHHA HE OyJe
3aKOHHHUM 1 OOTPYHTOBaHHM 1 MiJUIATaTUME CKacy-
BaHHIO. B3aeMoJist po3yMOBOi 1 IPaKTHYHOI HisiIb-
HOCTI CTOCYEThCS HE JIMIIE CYAY, a i oci0, sKki Oe-
PYTh y4acTh y CIpaBi: MO3MBaY 1 BiAMOBiAa4, BUKO-
HYIOYH TOKJIaIcHI Ha HUX OOOB’SI3KU 3 JIOKAa3yBaH-
Hsl, OEpyYH y4acTh Yy AOCIIIKEHHI JOKa3iB, 3 OHI€]
CTOPOHH, TiJIIOPSIIKOBYIOTBCSI HOPMaM 3aKOHY, 3
IHIIOI — Jioriti cBoro mucieHHs. CyJoBe J0Ka3y-
BaHHs € CBOTO POJAY «MiCIleM 3YCTpidi» JIOTIiKH Ta
IOPUIUYHOI JisutbHOCTI [4, c. 176], cCyKynHICTh 3a-
co0iB i METO/1iB HAYKOBOT'O TTi3HAHHS, pO3pOOIIEHUX
y KJIacH4Hii GopmarnbHill Jorimi, cKiIagae ocoom-
BUW TEOPETHYHUI METOJ Ii3HAHHA, SKUHA CTaHO-
BUTh OJHY 3 IMIJICTaB FOPUIUYHOTO IMi3HAHHA 1
nisuieHoCTi [9].

IlizHaBanpHUI €NEMEHT JOKa3yBaHHS Mae psin
0COOJIMBOCTEH, SKi BH3HAYEHI HEOOXIiTHICTIO TPH-
CTOCYBATH JIOT14YHI HavaJa Mm3HaBaIbHOI isIIbHOCTI
JI0 BUpIMIEHHS 3a7a4 mpaBoBoro koHpiikty. o
YHciIa TaKUX OCOOJMBOCTEH BiTHOCATBHCS CIICLH-
¢ika cy0’ekTHOro ckiaay, 00’€KT Mi3HaHHS, Bia-
CYTHICTb y OTpHUMYBaHOi iH(opmauii O3HaKd HO-
BU3HH, HAassBHICTh (YOpPMAIIBHUX MPAaBUI OTPUMAHHS
1 3akpimneHHs iHpopMalii, a TakoX NpaBui
posnoniny o00B’sI3KiB 13 JOKa3yBaHHA, O)OpMIIEH-
HSl pe3yJbTaTiB Mi3HaHHS y BHM3HA4YEHIH 3aKOHOM
npouecyaibHid ¢opmi [7; 8]. Jloriuni npouecu He
PEryJIol0ThCd HOPMaMH IpaBa, ajie SKII0 BUCHOB-
KA CyAy B pillleHHI HEe BiANOBITATHMYThH AIHCHUM
o0CTaBMHAM CIIpaBH, TaKe PIIEHHS MiAIsSTaTHMe
cKacyBaHHIO a0o 3MiHi. [lo-Tpere, cymoBe mokasy-
BaHHSI 3MIMCHIOETHCS 3 METOIO 3’ ICYBaHHS JTiHCHUX
0o0CTaBMH CIIpaBH, MpaB 1 OOOB’S3KiB CTOpPIH [7,
c.279], T00TO, BCTAaHOBJICHHS ICTUHH Yy CIIpaBi.
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TepmiH «icTuHa» TOBUHEH BUKOPUCTOBYBATUCS LIS
TOTO, 00 Cy/ YiTKO YSIBIISIB CBOIO OCHOBHY 33]1ady
— BIIIUICHHS ICTUHHUX JTOKAa3iB BiJ XUOHMX, TPHH-
HATTS MPaBIUBUX TOBOJIB Cy0’€KTIB JOKa3yBaHHS i
yXBaJICHHS Ha X OCHOBI 1 Ha OCHOBI 3aKOHY piIlIeH-
Hs y cnpasi [4, c. 102]. Pi3Hunsg Mix iCTHHOIO Yy
¢inocodii Ta mpolecyarbHOI0 iICTHHOIO B TOMY, IO
PO OCTaHHIO HEAOCTATHBO Ii3HATHCS, 3PO3YMITH,
BUSIBUTH — B MPOIECi iCTHHA BCTAaHOBIICHA, SKILIO
nokaszasa [6, c. 99].

Ictuna 3 mo3wuii ¢inocodii mpaea BimoOpakae
¢i3nuHy HilCHICTH Ta 11 BIUIMB Ha PO3BUTOK MPaBO-
BOrO OYTTS CYCHLUIbLCTBA. BCTaHOBIIOIOYH iCTHHY,
noTpibHO BUJIUTATH HACTYIHI MOMEHTH:
a) CTPYKTypa CYJ0BOTO MPOIECY A03BOJISIE BUKOPH-
cTaHHS 00’€KTiB (Pi3MYHOTO CBITY SK JIOKa3iB;
0) 3acTOCyBaHHS TICUXOJIOTTYHUX MPUHOMIB JT03BO-
JSATh 10 PI3HOMY MpeACcTaBUTH (akTh i IOKa3u B
Cyli; B) JOKa3yBaHHS 1 JIOBEICHHS € CKJIaJOBUMH
CIIEMEHTAaMH OJTHOTO TPOIleCy, alle € Pi3HUMH 32
HATIOBHEHHSIM.

B.€. dypca BBaxae, 110 cy10Ba iCTUHA y CITPaBi
O3Ha4yae HE TUIBKA YCECTOPOHHE 1 TOBHE JI0-
CITIIJDKEHHSI cy/IoM (DaKTUYHUX 0OCTaBHH, aje i rmpa-
BUWJIbHY, TOOTO FOPUAMYHO TOYHY iX KBamiikarito
(ominky) [3, c. 579]. Takuit migxig BUAAE€THCS Bip-
HUM, ICTWUHAa B IUBIIBHOMY CYIOYMHCTBI JOCS-
raeThCsl HE B CHIJIy BCTaHOBJICHHS (DaKTHUHUX 00-
CTaBUH CIIPaBH, a B CHJIY BiAMOBITHOCTI BUCHOBKIB
cyay (akTH4HUM OOCTaBMHAM CIIpaBU B X IOpH-
nuyHoMy 3HadeHHi. Cyn He mpocTo mi3Hae obcra-
BUHH CIIPaBH, & BCTAHOBIIOE IOPUAMYHI (QaKTH, 3
SKMMHU 3aKOH IOB’S13y€ BUHUKHEHHS, 3MiHYy 1 Ipu-
MUHEHHS [IPaBOBiHOCKH. BcTaHOBNEHHA 00CTaBUH
LIUBUIBHOI CIpaBM 1€ HE TapaHTye il MpaBUIBHOTO
BUPILLIEHHS 0 CyTi, HEOOXiHA TOYHA KBaTi(iKalis
posrisimyBaHMX — mpaBoBigHocuH [8, c. 7].  Ilpm
BU3HAYEHHI MpaBoOBOi MNPUPOAM CYIOBOI 1CTHHH
CIIiJ] BpaXOBYBaTH TaKOX CITiBBIJHOIIECHHS iCTHHU
Ta iMOBipHOCTI. IcTHHA y cmpaBi HE MpOTHUCTaBIIEHA
IMOBIpPHOCTi, YAHHE 3aKOHOJABCTBO NPSIMO INEpen-
0ayae MOXKIIUBICTb BCTAHOBJICHHSI 0OCTaBUH CIIPaBU
Ha OCHOBI IMOBIpHOCTI. Y BUIaIKy BHU3HAHHS I030-
BY BiJNOBiZjauyeM, CyJ NOBUHEH BHHECTH DIlLICHHSA
Ha OCHOBI IIbOI'O BU3HAHHS, SIKILIO BOHO HE CyIepe-
YUThH 3aKOHY 1 HE IOPYIIYy€ MpaBa Ta iHTEpECH iH-
X 0ci0. AJie BU3HAHHS ITO30BY CBITYHMTH JIHMILC
PO IMOBIPHICTH TPABOMIPHOCTI ITO30BHUX BH-

Mor [4, c. 72]. BukopucTaHHs IMOBIpHMX 3HaHb
MOJKJIMBE 1 TO/Ii, KOJTM BUCHOBKH CY/y, BUKJIAQICHI y
pimieHHi, 3acHOBaHI Ha (hakTax, SAKi MiATBEPIKCHI
JIOKa3aMy, HAJIaHUMH CTOPOHAMH 3 ypaxyBaHHIM
pO3MOIiTy MK HAMH OOOB’A3Ky 3 JIOKa3yBaHHS:
AKILO CTOPOHA, Ha SKY B CHIIY MPaBOBOI MPE3yMITLi
MOKJIaJICHO OOOB’SI30K 13 JOKa3yBaHHS IICEBHOTO
¢axTy, He BUKOHAE HOTO, (DaKT BBAKATUMETHCS HE
noBefeHUM. ToMy iCTHHA OOCATA€ETHCS HE TIIBKH
MOBHHUM 1 YCECTOPOHHIM JOCIIJKCHHSIM O0CTaBUH
CIIpaBH, a ¥ TOJATrae B Mi3HAHHI JAMHAMIKH JiH 1
CTaHIiB PO3IJISAYBaHOI CIpaBH, OLIHKK IX CYyA-
neto [9, ¢. 105]. 3 1pbOro BUCHOBKY BHILUIMBAE YET-
BEpTa O3HAKa CY/AOBOTO JIOKa3yBaHHS — Te, IO BO-
HO € pi3HOBHIOM mi3HaHHs. [li3HaHHS pyXaeTbcs
BIIEpE, 3aIy4arouyd OKpeMi YyTTEBI BpakKeHHS 0
JTIHCHUX CIOCTEPEIKEHb, CIIOCTEPEKECHHSI — 10 BU-
SBJICHUX TaKUM YHMHOM IMPHYMHHUX KOHCTaTalil,
OKpeMi KOHCTAaTallii — 0 OUIbII 3araJbHUX ITi3HA-
HUX 3aKOHOMIpHOCTEW OyTTs, 10 Hai3araJbHIiIINX
ysiBJeHb 1 npuaimmis [10, c. 77].

Ha wnamy aymKy, NOKa3yBaHHS € TNPOJYKTOM
IOPUJIUYHOTO PO3MIISAY CHpaB y cyAax pi3HOI iH-
CTaHIll Ta BU3HAYAJIHHOKI BIANPABHOI TOYKOKO
II0JI0 BU3HAYCHHS (HAaKTUYHUX OOCTAaBUH CIIpaBH.
MOXIUBO  CTBEp/XKYBaTH, 10 JOKa3yBaHHS
MICTUTh JEKIIbKAa €JIEMEHTIB: MepIInid eJIeMEeHT —
CyTO TPaBOBUH, TOOTO PEryJIOBaHHS MPOIECY J10-
Ka3yBaHHS YMHHUMH HOPMATHUBHUMH aKTaMH; JIpy-
THH eJIeMEHT — OpraHi3alliifHuid, TOOTO TpoIiec J0-
Ka3yBaHHS SK €IIEMEHT JiSUTbHOCTI Cyay, Op-
rafizaiii poOoTu o0 30upaHHs JOKa3iB Ta Mpej-
CTaBIICHHS 1X y CYJli; TPETil €NIEMEHT — aKI[ECOPHUIA
(omomixkHMIA), TOOTO IOKa3yBaHHS K (DakTHUHE
NpeACTaBiIeHHs 00’ €KTUBHUX OOCTaBUH, IO JIOTIO-
Mara€ BCTaHOBHUTH (akTH4HI 1 00’ €KTHBHI oOcTa-
BUHH 110 cripaBi. MeTa i IpUHIUIHK CYJJOBOTO JIOKa-
3yBaHHA CTaHOBJSITb OCHOBY HAayKOBOI'O JIO-
CII/DKEHHS TaHO1 MpoOJieMH 3 MO3MLii HAyKH IH-
BIJILHOTO TIpaBa.

Merta cynoBOro JOKa3yBaHHS HE B MEXaHIYHOMY
HaIlOBHEHHI CIpaBH JOKa30BHM MarepiajioM, a y
BUIIyYEHHI CYZOM i3 JJOKa3iB TOUHUX BHCHOBKIB [2,
c. 34], BcTaHoBneHHI (aKTiB i OOIPYHTYBaHHS BHC-
HOBKIB TIpo (aKTH Ta iHII 0OCTaBUHH, SKI MalOTh
3HAYCHHS IS cripasu [7, c. 68]. Oxpim Toro, cymo-
B€ JIOKa3yBaHHS, K OOIPYHTOBAHO BHIIE, € Pi3HO-
BHJOM ITI3HAHHS, K€ 3a CBOIM 3MICTOM BUXOIUTH

100 IOpuouunun eicnux 2 (51) 2019



Cumbipceka €. B.

3a MeXi PO3yMIHHS JOKa3yBaHHS K IEBHUX IPO-
IecyajgpbHUX omepamnii 3 mokazamu. KoxeH cy0’exT
JOKa3yBaHHA, a TaKOX OCOOHW, IO € JpKepelamMu
mokazoBoi  iH(Gopmariii  (CBiIOK,  €KCIepT),
3MIHCHIOIOTH CBOi Oii B paMKaX MHUBUIBHUX IIPO-
LecyallbHUX MpaBOBiIHOCHH. Bci y4acHUKH BCTy-
MaloTh Y BPEryJlbOBaHi HOPMaMH LUBLIBHOTO MpPO-
IIECyaabHOI'0 TpaBa 3B’S3KH 1 CTalOTh Cy0’ €KTaMH
UUBUIBHUX ~ MpOLECyaJbHUX  MPaBOBIIHOCHH.
BinmogigHo, 1oka3yBaHHSM € HE TIPOCTO AISUTLHICTh
Cy0’€KTIB JOKa3yBaHHS, a €IHICTh MPOLECYATbHUX
Jiii y4YacHUKIB JOKa3yBaHHS, iXHIX IIpaB Ta
000B’s13KiB, TIpaBoOBiHOCHH [5, c. 24].

SAx BipHo nomituB O.M. Jla3pko, Ui CYIy Bax-
JIMBHUM € BCTAHOBJICHHSI IOPUANYHOTO (aKTy B HOTO
MpaBoBOMY O(opMIIEHHI, MPUIOMY 3HAYMMOTO IS
KOHKPETHOT CIIPaBH, 3 MO3MIii KOHKPETHOTO CYIIAi,
Horo mpaBocBigomocTi. Taka gymka y cyay ckia-
JAETHCS, BUXOSIYU 3 OI[IHKH STy €JICMEHTIB MPo-
1IECyaJbHOI'0 JOKa3yBaHHs, & HE TUIBKH JIOKa3iB, K
e TpaguliifHo po3ymieThes. [lpu npomy BH3HaYe-
HO, IO JOKa3yBaHHS 0a3yeThCsl HA FOPUIANIHUX
(akTax Ta CKJIaJa€ MOro MpUPOJy 1 OCHOBY OJHO-
gacho [5, ¢. 93]. CtpykTypa CyI0BOTO JT0Ka3yBaHHS
BKJIIOUAE B3a€EMOJIIIO TE3, QpTYMEHTIB 1 METOIB J0-
Ka3yBaHHS, a TaKOX pe3ylbTaT IIi€i B3aeMOJIii,
BioOpaxkeHuii y cymoBoMy pirmrensi [5, c. 178].
Tomy cymoBe moKasyBaHHs CIiJi BH3HA4YaTH, Ha
Halll TIOTJISAA, SK EJeMEHT TIPaBOBOTO ITi3HAHHS
SIBHII[ 1 TPOIIECIB, M0 BUILTUBAIOTH 13 00’ €KTHBHOI
pEaNbHOCTI Ta BIUIMBAIOTh HAa CYAOBHH DPO3IIIAL
Crpas.

B ykpaiHchkili mporecyanbHid JOKTPHHI, Yy
3B’S3Ky 3 MOBHHMH CUHOHIMIYHUMHU OCOOJIUBOCTS-
MU Ta 3actocyBaHHAM y Hopmax LIIIK pisHux mo-
HATH y Taily3l JOKa3yBaHHS, B OCTaHHI JEKUIbKa
POKIB BUHHMKIJIA HEBEJIHMKA JUCKYCiA MO0 TEPMiHO-
noriunoro anapary. LK, okpiM TepmiHy «Ioka3y-
BaHHS», B MEXaxX PO3yMiHHS JOKa30BOI MisITbHOCTI
OTIEpy€E TaKOX TOHATTAMH «IO0BEIEHHs (IOBECTH)»
(4.2 ct. 10, u. 3 cr. 10, u. 1 cr. 60), sKWi IpUBEP-
HYB yBary JOCIiJHHKIB Ta BUKJIHKAaB CIIPOOy PoO3-
MEXYBAaTH TIOHATTS «IO0Ka3yBaHHD) 1 «IOBEICHHS.

Ha nymxy T.B. Llropu, HOHATTS «I0Ka3yBaHHS»
CJTiT BU3HAYATH JIUIIE SIK 3MICT TaKUX IMPOIIeCyaTb-
HUX JOiH, siK 30upans (Y TOMy 4UCiIi BUTpeOyBaHHS
JIOKa3iB agBOKAaTaMH 1 TPOKypopamH) i HamaHHS
Cymy IOoKa3iB ocobamMu, sKi OepyTh yd4acThb ¥y

crpasi. Bei iHmi mii, cripsiMoBaHi Ha 3a0e3IeUYeHHS
CIIPHUATINBOTO JJISi CTOPOHH DIllIEHHS Cyay, HEoO-
X1JIHO BBKATH MPOIIECOM JIOBEJICHHS, a HE JIOKa3y-
BaHHS. [IOHATTS «TOBEICHHS» € OUTBII MTUPOKHM i
TaKuM, [0 BKJIIOYAE TMOHATTI  «JIOKa3yBaH-
us» [11, c. 4]. C.51. @ypca nponoHye po3yMiTH i
JIOKa3yBaHHAM PETJIAaMEHTOBaHY B IIEBHUI MOPSIOK
npolecyaibHy AisUTBHICTH 31 30upaHHs, BUTPeOy-
BaHHS 1 HAJaHHS Cyay JOKa3iB Cy0’€KTaMu, sKi 3a
UUBUIBHUM ~ TPOLECYalbHUM  3aKOHOAABCTBOM
BIIpaBi MOJaBaTH JOKa3W B KOHKPETHiH cIpaBi Ha
pisHuX cragisx ii posrmsaay [7, c. 364]. JloBeneH-
HSIM aBTOP HA3WBAa€ IUICCIIPSIMOBAHUNA Ha CYJJIIO
oOMiH iHpopMamiero mpo KBamigikamilo Tmpa-
BOBIIHOCHH 3TiJTHO 3 HOpMaMH 3aKOHOJaBCTBA, PO
IOPUIINYHI OOCTaBHHHU CIIPaBH, MpoOIecyaibHi ii
TOIIO, KM BiOYBAETHCS MIX BCiMa 0COOaMH, 1110
0OepyTh y4acTh y IIMBUILHOMY IIPOIIECI, @ TAKOX K
MOJaHHS  BIAMOBIAHMX JOKa3iB [6, ¢. 363]. ILlei
MiaXig crupuiHATHH HaykoBiiemM P.M. MiH4eHKo,
KU BU3HA4ae€, M0 B PSAlI 3aKOHOAABYHX HOPM,
30kpema, y ct. 61 LIIK, moBa iine He mpo Jgoka3y-
BauHs, a mpo gosexenns [10, ¢. 90-91]. Ilikaso
BIIMITUTH, IO JOCIIDKCHHS, MEPEeBipKa 1 OIiHKa
JIOKa3iB He BKJIIOYEHI J0 CKJIaly 3alpOIOHOBAHHX
TEPMIHIB.

Jlo mpoTuiexHUX 3a 3MiCTOM BUCHOBKIB JIHIIIOB
B.M. Kyuep y cBoili HaykoBiii poOOTi, MPOBIBIIU
JTOCITIDKEHHST 1CTOpil BUKOPUCTAHHS IOHATIHHOTO
amapary B rajiysi JOKa3yBaHHS, aBTOpP apryMEHTYE,
IO MO BIJHOIICHHIO JIO TPOIECY BCTAHOBIICHHS
00CTaBHH IMBUILHOI CIPaBH BUIPABIAHO BKUBATH
TEPMIHU «IO0Ka3yBaTH» Ta <«JOBOJUTH» SIK PiBHO-
3Ha4Hi 3a 3MicToM cuHOHIMHU [9, c. 4].

JlokazyBaHHS SIK TIPOLIEC IIMBUIBHOI CIpaBU
MICTHTh (I3UUHY CKJIAZOBY (IIOKYMEHTH, pedi Ta
iHIm 00’ekTH ¢ismuHOrO CBiTY). JlOBeneHHs Oa-
3YEThCS Ha TCHXOJOTii Ta ropuauuHii Qimocodii
OyTTA.

IrHOpyBaHHS NHMX CKJIQIOBUX 3BOJHUTH JIisIhb-
HICTb 13 JOKa3yBaHHS JIO JIiii 31 30UpaHH i MOIaHHS
JIOKa3iB Ta OOMiHy apryMeHTamu oci0, siki OepyTb
y4acTh y CIIpaBi, 10 HE BiANOBiza€e HOpMaM Ipo-
1IeCyaJbHOTO 3aKOHO/IaBCTBA. by/b-sSKy HiSUIbHICTH
13 BCTAaHOBJICHHS B CYJIOBOMY ITOPSIAKY (haKTiB CITiJT
pO3IIISIIaTH SIK JTOKA30BY, JOKa3yBaHHSA Yy BiIpHBi
BiJI OLIIHKH JOKa3iB € 6e3mpeamernum [9, c. 17-18].
VYes mporiecyanbHa TisTBHICTB, OB’ sA3aHa 3 JTOKa-
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3yBaHHSM, BiJ OJAHHS TOKa3iB J0 IX OIIHKH, Ma€
€IVHY MeTy, 00’ €THaHa €MHOIO IIPABOBOIO IIPUPO-
noto. ToMy NOKa3yBaHHS CITijl PO3TIISAATH SK KOM-
IUIEKC, @ He AK CYKYMHICTh OKpeMux mii. Skmio
CTOPOHA HAJIACTh JOKA3W Ha MiATBEPHKECHHS TEBHOT
00CTaBUHHM (B MeXax 3alpONOHOBAHOTO MOHSTTS
«IOKa3yBaHHS»), MPOT€ HE HaAacTh iHpopMaii
PO KBaJiiKalito MPaBOBIAHOCHH MIOJO IN€l K
00CTaBUHHM (B MEXax 3alpOIOHOBAHOTO MOHSATTS
«IOBEACHHS»), UM CIiJl Y TAKOMY Pa3i BBAXKATH IO
o0CTaBUHY HE JOBeICHOI? 3 Oy Ha Te, IO
HIIK  moknazgae
kBauti(hikarlii mpaBOBiTHOCHH Ta BU3HAYCHHS HOPMHU

O00OB’SI30K 13 FOPUAWYHOL
MpaBa, sKa MiJyIarae 3acTOCyBaHHo, Ha ¢y (1. 3, 4
4. 1 cr.214), a He Ha oci0, sKi OepyTh y4acTb y
CTpaBi, 3alPONOHOBAHE TIAYMAuCHHS «IOBEICHHSDY
aK oOMiH iHpoOpMaLiero mpo KBamidikaliro mpa-
BOBIIHOCHH 3TiJTHO 3 HOpMaMH 3aKOHOJaBCTBA, PO
IOPUIINYHI OOCTaBMHHU CIIPaBH, MpoOIeCyabHi ii
TOIIO HE BIAMOBiTae mpaBoBuM peanisM. Crapo-
BUHHA (OpMYIa «CyJ 3HAa€ MPaBO» MpPHU BCii CBOIH
YMOBHOCTI 3QJIMIIAETHCS AKTYaIbHOIO: >KOJIHA 13
CTOpiH He 3000B’s3aHa JOKA3yBaTH 3MICT 3aKOHIB.
Oco0bwu, sKi OepyTh y4acTh y CHpaBi, MalOTh MPaBO
HABOJMTH CBOI MIPKYBaHHS 3 IIbOTO TPUBOJY, aje
mpaBoBa KBali(ikaiis cropy Oyria i 3aJUIIaeThCs
NpeporaTuBol0 cynay. ToMy BHIA€eThCS BipHUM
BiIMOBUTHCS BiJl BHIUICHHS JOJATKOBOTO TEPMiHY
«IOBEACHHS» 1 BUKOPUCTOBYBATH MOTO SIK CHHOHIM
MOHATTS «IOKa3yBaHHs», SIK L€ CIiAye 3 HOPM
HIIK [1].

BucHoBku. JlociipKeHHST NO3BOJISIE 3POOUTH
HACTYIHI BUCHOBKH: NepIIe — MUTaHHS J0Ka3yBaH-
Hs Ha CHOTOJIHI 3aliMa€e OJHE i3 TOJIOBHUX MiCIb Y
LUUBUIBHOMY TIpaBi; pyre — HayKOBe OOIPyHTYBaH-
HSl HEOOXIJHOCTI pO3MEKYBaHHs KaTeropiil moBe-
JICHHS 1 JOKa3yBaHHS € 00OB’SI3KOBOIO CKIIa/I0BOIO
JOCHI/DKEHb Y JaHOMY NHUTaHHI UBUIFHOTO MPaBa;
TPETE — CKIAJ0OBHUMHU €JIEMEHTAMH CYA0BOIO JIOKa-
3yBaHHS € TIPaBOBUH €JIEMEHT, OpraHizauiiHui
€JIEMEHT Ta aKLECOPHUH EIeMEHT, 1110 B CYKYITHOCTI
(OpMYIOTH CyJI0BE JIOKa3yBaHHs K YaCTHHY CYIO-
BOT'O MPOIIECY.
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THEORY OF EVIDENCE IN THE CIVIL JUDICIARY:
MODERN LEGAL MEASUREMENT
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Aim: to consider the theory and practice of proof in the civil process. Give an analysis of the views of
prominent scholars in civil law regarding this category. An assessment of the current state of development of
this topic in civil law is given. The vectors of development of this category in modern civil rights will be
determined. Methods: the study was conducted using classical methods of scientific knowledge. Using the
method of analysis, the system elements of the theory of proof are revealed. Using the method of synthesis,
the problematic aspects of scientific and practical support of providing evidence in the civil process are
considered. Results: based on the results of the study, the main elements of the theory of proof were
determined, the basis for further research in this field was formed. Identified and disclosed components of
evidence in the civil process.

In modern scientific works, several different approaches to the definition of the concept of proof in civil
judicial proceedings are formulated: 1) as a procedural activity of the court and persons involved in the
case. The advocates of this approach call evidentiary activity, which forms a dynamic process of identifying,
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collecting, researching and evaluating evidence that allows the establishment of facts and circumstances
relevant to the resolution of the merits of a court case; the logical and practical activity of the persons
involved in the case and, to a certain extent, the court, aimed at obtaining the correct knowledge about the
actual circumstances of the emergence, change and termination of legal relations, which is carried out in the
procedural form by the statement of the persons involved in the case, the facts, legal indications, indication
of evidence, the provision of their court, the execution by the court of assistance to those involved in the
case, the gathering of evidence, the study and evaluation of evidence; 2) as a procedural activity of the
persons involved in the case. Researchers who share this view consider the judicial proof of the activity of
those interested in solving cases of persons (parties, applicants, third parties) in the conviction of the court
examining the case, in the presence or absence of the legal validity of the facts that substantiate their claims
or objections; 3) as a kind of judicial knowledge, which includes both indirect and direct knowledge of the
facts of reality, combines cognitive and procedural elements and during which, in accordance with the rules
of law, the factual circumstances that are relevant for the correct and timely consideration and resolution of
civil cases. An ambiguous assessment of the content, purpose and subject structure of judicial evidence in
modern science of civil procedural law allows us to state the need for a thorough investigation of the
problem under consideration. First of all, it should be noted that the evidence has clear legal regulation,
which manifests itself in a combination of procedural and substantive sources. The procedural law
establishes the general provisions on evidence and the procedure of proof: defines the rights and obligations
of the participants of the evidence, establishes the requirements for evidence, defines the sequence and
content of procedural actions. In addition, the provisions of the principles of civil procedural law: equality
of persons involved in the case, before the law and the court (Article 5), the competition of the parties
(Article 10), dispositiveness of civil proceedings (Article 11), language civil proceedings (Article 7 of the
CPC), other principles of civil procedural law. The rules of substantive law, which regulate controversial
legal relations, determine the subject of evidence, establish legal presumptions, which directly affects the
division of duties for proof. Normative settlement as a compulsory feature of judicial evidence does not cause
debate in law, however, when defining the concept of proof, this aspect is not taken into account by all
researchers. Secondly, the proof is a combination of the mental and procedural (practical) activity of the
subjects of proof, which are in constant dialectical interaction, and it is impossible to separate them. Of
course, the mental process can not be regulated by the rules of law, but if the judge considers beyond legal
and practical categories, the court decision will not be legal and justified and subject to cancellation. The
interaction of mental and practical activity concerns not only the court, but also the persons involved in the
case: the plaintiff and the defendant, performing their duties on proving, taking part in the study of evidence,
on the one hand, obey the law, on the other - the logic of his thinking. Judicial proof is a sort of «place of
meeting» of logic and legal activity, the combination of means and methods of scientific knowledge,
developed in the classical formal logic, is a special theoretical method of knowledge, which is one of the
grounds of legal knowledge and activities.
Keywords: civil law; evidence; proof; process; court.
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