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Mema: gusHayenHs 2apaHmii He3ANEHCHOCMI CyOO0i 13 PAXYBAHHAM NPABOBUX NO3UYil €8poneLicbKo2o
cyoy 3 npas J0ouHu. Memoou 00Cai0NHCeHHA: cneyianbhi  memoou —
enicmemono2iyHul,  NOPIGHAILHO-ICIMOPUYHUL, cepmenesmuynuti. Pesynomamu:
BU3HAYEHO HAYKOBUIL NIOXI0 W000 GUHAUEHHS CYMHOCMI 2apaumil HesanedcHocmi cyodie. OOIpyHmMo8ano

3A2aIbHOHAYKOGT  ma
coyionociunull  ma

HEOOXIOHICMb 3ACMOCYBAHHS CUCEMHO20 NIOX00Y 00 GUSHAYEHHS 2apPAHMIll He3AnedCHOCHI Cyooi, wo
BUNAUBAE 3 PO3YMIHHS HE3ANENCHOCMI CYOO0l ma 63AeM038 3Ky cy0060i enaou, cydy i cyooi. Cihopmosaro
Kracugpikayito  3asHauenux eapaumin. Q62080peHHs: npobiema cucmemu  2apanmii
He3aneHcHOCmi cy00i8 y pamKax KOHCMUmMyyiliHo2o ma a0MiHICmpamueHo20 npasd, Cy4acHa npooiemamuxa

BU3HAYEHHA

w000 idoobpadicenus y piuennsax €eponeicbkoco cyoy 3 Rpae THOOUHU 2APAHMIN He3ANEHCHOCTE CYOOis.
Knrouoei crosa: nezanesicnicmo cy0oie; eapanmii He3anesicHocmi cy00is, 3a2aibti eapanmii; cneyianibHi
eapanmii; €sponeticokutl cy0 3 npas MoouHu, €eponeicbka KOHEEHYIsE 3 Npas M0OUHU, CYy008d 61a0d;

opeanizayis cyooeoi cucmemu; MamepiaibHi 2apanmii; nPoyecyanrvHi 2apaHmii.

IlocTanoBka mpodJjeMn Ta ii aKTyaJbHICTb.
OnHuM i3 HanpsIMKiB peOpMyBaHHS Cy/IOBOi CH-
CTEMH BHCTYIA€ TapaHTyBaHHS HE3aJIEKHOCTI Cy-
JUTIB SIK OJIHA 3 YMOB 31MCHEHHS MPaBOCYIJS Ha
PiBHI, III0 BIJAIMOBiJa€ JEMOKPATUYHHM OCHOBAM
HAJIGKHOTO 3aXUCTy MpaB 1 CBOOOJ JIIOJUHH 1
rpoMazsHuHa. [3 BHeceHHsM 3MiH 10 KoHCcTuTymil
Vkpainu mono mpaBocymis [1], 3aTBeppkeHHIM
Crparterii pedopMyBaHHSI CYyAOYCTPOIO, CYyJOUHH-
CTBa Ta CyMDKHHUX IMPaBOBHX iHCTUTYTIB Ha 2015
— 2020 poku [2] nuTaHHSA rapaHTyBaHHs He3alle-
YKHOCTI CyJ1iB Ha0yBae 0COOJMBOTO 3HAYCHHSI K
30100yTOK AEMOKpATii, 3aKpilUIEHUH y MiXHapoa-
HUX aKTax, 30KpemMa — €BpoOnenchKill XapTii npo
cratyc cymuiB, Pexomenpaanii Ne R (94) 12 Kowmi-
tety MinictpiB Pagu €Bponu aepikaBam-uiieHaM
LIOAO0 HE3aJEeKHOCTi, AI€BOCTI Ta POMi CYIJiB,
OCHOBHHMX NpPUHIMIIAX HE3aJIEKHOCTI CYAOBHX
opraHiB, mo cxBajieHi pesomouismu 40/32 Ta
40/146 T'emepanbHOoi  Acambnei OOH  Bin
29 mucromazga ta 13 rpyans 1985 poky Ta iHIIKX.

VY 1. 9 Bucnoky Ne 3 (2002) KoncynbraTus-
HOI pajii €BPONEUCHKUX CyIAiB A0 yBaru Komite-

Ty MinicTpiB Pagun €Bponu mono NpUHIMIIB Ta
MpaBWIL, SIKI PETYIIOITh podeciiiHy MOBEAIHKY Cy-
JUTIB, 30KpeMa, TUTaHHS €TUKU, HECYMICHOI TIOBEIiH-
ku Ta 6e3cToponnocTi, . 10 Bucuosky Ne 18 (2015)
KoncynbratuBHoi paau eBponeiicbkux cyaniB «llo-
3MIIiSE CYJIOBOT Bjaay Ta 11 BIIHOCHHM 3 1HIIUMHU Tiji-
KaMH JIep)KaBHOI BJIaJM B YMOBaX Cy4YacHOi JEMOK-
partii» BKa3aHO METY HaJaHHS CYAJSM HE3aJICKHOCTI
— B iHTepecax NMPUHLUITY BEPXOBEHCTBA MPaBa, CIpa-
BEJIMBOCTI; 3a3HAUYEHO MPO POJIb HE3AIEKHOCTI Cy/I-
IiB K 3aco0y 3a0e3neueHHs X HeynepeKeHOCTI Ta
MepeayMOBU TapaHTii piBHOCTI ycix rpomansH (Ta
IHIIMX T1JIOK BIIQJH) Tiepea cyoMm [3; 4].

UuHHUM 3aKOHOJABCTBOM 3aKPIIUICHO OOOB’SI30K
JiepKaBl BUKOHYBAaTH pIlIEHHS Ta 3aCTOCOBYBATH
NPaKTHKY €BPONEWUCHKOTO CYIy 3 MpaB JIOAWHH [5],
a 4. 12 cr. 109 3akony Ykpainu «IIpo cymoyctpiii i
craryc cyanisy» Big 02.06.2016 p. Ne 1402-VIII nps-
MO miepeadaueHo, mo «Y pasi SKIo pimeHHsM €B-
pOTEHCHKOTO CyIy 3 TpaB JIOIWHN BCTAHOBJICHI (ha-
KTH, SIKi MOXKYTb OyTH MiZICTaBOIO JAJISl 3aCTOCYBAHHS
TUCITUTUIIHAPHOTO CTATHEHHS 10 CYH[i, 3a3HaYeHUH
CTPOK 0OpaxOBYEThCS 3 JIHS HAOYTTS TAKUM PIIICH-
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HSIM €BpOIEHCHKOro Cyny 3 MpaB JIOAWHHU CTaTy-
Cy ocTaTouHOro» [6].

AHaji3 pocaimkens i myOaikaniii. BusnHa-
YEeHHS! CUCTEMH TapaHTiil He3aJe)KHOCTI CYINiB €
HE TUIBKA CyTO TCOPETHYHHM 3aBJaHHSM, BHpi-
IIEHHIO SKOTO OYJH MPUCBSYEHI poOOTH OaraTbox
JOCHITHUKIB Tpo0IeM PO3BUTKY KOHCTHTYLIHHO-
ro Ta aJMiHICTPAaTUBHOTO IpaBa, BAOCKOHAJICHHS
opraizamii CyZoBHX i TPaBOOXOPOHHUX OPTaHiB:
I.€. Mapoukin, JI.M. Mockeuu, [.B. Hazapos,
FO.0. Pemeckosa, CB. Iprtyrpkuii, LJ1 Tetpyxia Ta if1Imi.
[ocriifHa yBara BYeHHX A0 3a3Ha4€HOI MpoOIeMH
00yMOBIIeHa HEOOXiZHICTIO (POPMYBaHHS CyJOBOT
CUCTEMH Y BIJIOBITHOCTI MI>XHAPOIHUM CTaHIAp-
TaM, 3a0e3medeHHs] AI€BOCTI peamizarii ¢GyHKIii
MpaBOCYAIS MOAO 3axucTy. Pasom i3 TiM, cyuac-
Ha TpoOiieMaTHKa 100 BiAOOpaXeHHs y pilleH-
HAX €BpONEHCHKOro Cyny 3 IpaB JIIOAUHH rapaH-
Tl HE3AJIEKHOCTI CY[UIIB IIe HE MOTpeOye OKpe-
MOTO HayKOBOTO aHAIi3Yy.

Mera crarTi monsirae y BU3HAYCHHI TapaHTIH
HE3AJICKHOCTI CyIl 13 BpaxyBaHHSM IPaBOBUX
No3uLiil €BPONEHCHKOro Cyay 3 PaB JIIOANHH.

Buksax ocHOBHOro marepiany. ¥Y3araabHeH-
HSl IPaKTHKH €BPONENUCHKOTO CyAy 3 NpaB JIOH-
Hu (mam — €CILI) mo3Boise BHAUINTH KITIOYOBI
MOJIOXKEHHS TApaHTYBaHHS HE3aJIEKHOCTI CYJIiB.
Hacammiepen, BkazaHe CTOCYETbCS TapaHTIH, sKi
BUKJIFOUAIOTh TUCK Ha poOoTy cyay 330BHi. €CI1JI
BKa3aHO, 1110 3 II€}0 METOI HEOOXIIHO 3aXUCTUTH
CYJUIIB BiJI 3BUIBHEHHS JIO 3aBEPIUICHHS CTPOKY X
MOBHOB&KEHb, a TAKOX 3a0€3MEeYUTH HEIOITy-
meHHs (DakTiB OTpUMaHHS CyIJe0 1HCTPYKINH 3
6oky BukoHaByoi Brnaau. €CIIJI miakpecieHo He-
00XiJHICTh BpaxyBaHHs SIK CIPUHAMAIOTHCS il Cy-
NIy CyCIJIBCTBOM Ta MPEJICTABICHUMH Y CYJli CTO-
poHamu [7, c. 14-15].

3a3HayeHi MOJIOKEHHS MLIOA0 Yy3araJbHEHHS
npaBoBux nosuniii  €CIUT  copmynboBaHi
I.b. MuxaiijioBChbKOI0, CIIUPAIOYUCh HA PE3YJIbTa-
TH aHaji3y KOHKPETHUX CYHOBUX pimeHsb. [Ipu
1pOMy BueHa migkpecitoe, mo €CILUI He dopmy-
JIOE BHUCHOBKIB, $IKi CTOCYIOTbCS 3arajibHUX
MPUHLIMITIB OpraHizamii CyfoBoi BiIaau y NEBHIH
nepxkasi. [IpeseHTOBaHI y3arajabHEHI MpPaBOBi MMO-
sumii €CIJI BuziieHi, BUXOASYN 3 KOHKPETHHX
BUMAJIKIB, Y SKUX CYAOBI PILLICHHS OCIOPIOBAIHCH
3asBHUKamH [7, c. 15].

Y KOHTEKCTI BHU3HAYEHHS CHUCTEMH TapaHTii
HE3aJISKHOCTI CyAiB B YKpaiHi B yMOBax CyI0BO1

pedopMH HaBeAEHI TEOPETUKO-TIPABOBI MOJOKECHHS
LI0A0 HE3aJeKHOCTI CyIMiB, BUXOISYM 3 MPAKTHKH
€CIUI mepcriekTBHI Al TOJANBIIONO HAYKOBOTO
OTIpaLIOBaHHs, OCKIIBKM COPMOBaHI, BUXOISYM 3
KOHKPETHHX CYAOBUX CIIPaB, BUPILICHHS SKUX Mae
3HA4YEHHS HE TUIbKHU U1 0cOOH, SKa 3BEPTAETHCSA N0
€CIUI, ane BimoOpakaroTh HAWOUIBII CKIAJHI, CyC-
MMJIBHO 3HAYMMI TPOOIEMH, BUPIIICHHS SKUX Mae
3HAYEHHS IS YTBEPKEHHS IEMOKpaTii 1 crpaBen-
JIUBOTO CYAy Y KOXHIH AeprKaBi.

AHai3yroun mpo0iieMy BU3HAYEHHS TapaHTiil He-
3aJIe)KHOCTI CY/AJIiB, TOOY/TOBH CHCTEMH TaKHX Tapa-
HTI#, cllifi BpaxoByBaTH HEOOXiTHICTH 3a0e3meueHHs
OanmaHCy MiX piI3HUMU TiIKaMu Biagu. HezanexHicTh
CyIOBOi BIagy HE O3HAYa€e ii BIAOKPEMIICHHS Bil
JIepKaBHOI BIaaW, ajie MIIKPECIoe 11 0CcOoOIMBUIA
KOHCTHUTYIIiITHO-TIPaBOBHI CTaTyC, 10 BU3HAYA€E Ha-
SIBHICTh TapaHTid HE3aJIe)KHOCTI, BIATOBITHIX TaKO-
My CTaTyCy 1 TakKuX, sIKi JIO3BOJIAIOTH peajli3yBaTH
ICTOPUYHO 1 JIEp’KaBHO BH3HAYEHY, KOHCTHTYIIIHO
3aKpirmieHy (yHKIIO TpaBOCYAIA.

He3anexxHicTh Cyi BUIUIMBAE 3 HE3aJICKHOCTI
CY/IOBOI BIIaJi¥, IPOTE HE O3HaYa€ aBTOHOMHOT'O Xa-
pakTepy He3aJIeKHOCTI P 3A1HCHEHH] TIPaBOCYISL.

VY KOHTEKCTi QOpMyBaHHS rapaHTiii He3aJeKHOC-
Ti CyIIiB JaHa Te3a TPaHCPOPMYETHCS Yy TapaHTii
HaJISKHOT MPOIEAYpH KaJpOBOTO MPU3HAYCHHS CY/I-
ni. €ECIUT y 1poMy CEeHCI BKa3ye Ha T€, IO MOCTaBH-
TH TiJ CyMHIB HE3JEXHICTh CyIJi 3 TOYKU 30Dy
NpOLEYyPH HOTo TPH3HAYCHHS MOXIIMBO TUIBKH Y
TOMY BUNAJKy, SIKIIO MPAaKTHKa MPU3HAYCHHS B IIi-
JIOMY He3aJloBiTbHA a00 Ha (GOpMYyBaHHS CKJIAny Cy-
1y, SKAH BeJe CIpaBy, BIUTMHYJIM HEJOMYCTUMI MO-
tuBu [7, c. 14].

HaBenena Bume npasosa nosuttis €CIIJI mo3Bo-
JIsie BUJIUTMTH TapaHTil He3aJIe)KHOCTI Cyay 1 rapaHTii
HE3aJISKHOCTI CYJII Y B3a€EMO3B’SI3KY 13 HE3aJIeXKHIiC-
TIO cyJ0Boi Biiaau. [Ipo rapanTii He3aIexKHOCTI cymy
MY 31MCHEHHI IPABOCYIS CINiJ| BKa3yBaTH y TOMY
BUTIAJIKY, KO (OPMYIOTHCS 1 JiIOTh 3aMOO1KHUKH
BIUIMBY Ha pe3yNbTaT cyAaoBoro npouecy. CTOCOBHO
rapaHTiil Cy i — CIIii BKa3yBaTH, HacaMIiepes, mpo
HaJIGKHY MPOLEAYPY BiA0OPY CYUIIB 0 CYUIIBCHKO-
ro KOpIycCy, a TaKoXX MpoLeaypHu BUOOpY Cynmdi JUIs
PO3IIISTy CIIpaBH.

Y HayKOBMIX JIOCIIPKEHHSAX MPE3EHTOBAHO ITiIXi]
LI0OA0 BUAIJICHHS 3arajbHUX TapaHTiii He3aJeKHOCTI
cynmi. lle#t mimxig o6croroBasim T.B.Tanaiinerko,
IB.Kamirceka, PB.Cimemaik, B.B. Hleapin. Ilporte,
3MICT 3arajlbHUX TapaHTiii BKa3aHi BUEHI pO3KpHBa-
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I0Th TIO-Pi3HOMY. Y KOHTEKCTI NPaBOBUX IMO3UILIH
CCIIJI  HaiOumbIl  OOTHYHHM €  IIOXIJ
P.B. Cinenprika ta B.B. Uleapina. Bueni Bkazy-
BalM KpUTepil BHIIEHHS BUAIB HOPMATHBHO-
MPaBOBHX rapaHTii HE3ANEKHOCTI — iX iepapxis Ta
cdepa mii. 3a TakuMH KpUTEpissMU OyIn BUILIEH]
3arajJpHO-TIPaBOBi  rapaHTii  (KOHCTUTYLIHHO-
MpaBOBi) Ta IHCTHUTYMIHHI TapaHTii (ramy3esi) [8,
c. 38-39].

3amporoHoBaHa P.B. CinenbHikoM Ta
B.B. lleapianM cucteMa rapaHTiii He3aaeKHOCTI
CynaiB moOyqoBaHa HAa OCHOBI BU3HAHHS i€papXii
noOyJJOBU CHCTEMH 3aKOHOJABCTBAa Ta BU3HAHHS
MPIOPUTETIB KOHCTHTYMIHHO-TIPABOBOTO PETYIIO-
BaHHs. 3a TaKUM I1IX0J0M BCTaHOBJICHHS IIPOLIE-
Iyp 3aCTOCYBaHHS BiATOBIIHUX TapaHTii Mae Oy-
THU 3/ ICHEHE 13 BpaxXyBaHHAM CHCTEMHOTO ITiJIXO-
Iy Ta aaMiHICTpaTUBHO-TIPABOBOI IPUPOAH BiAIIO-
BIJIHUX MPOLIEAYD.

AHaNOTriuHi 3ayBaKeHHS MOXXHA BiHECTH 0
migxony [.B. Kamencekoi, sika mpormoHye cucre-
MaTH3yBaTH BiAMOBiAHI rapaHTii 3a GopMaMu HO-
PMaTHBHOTO 3aKpilUIeHHS Ta (QYHKIIOHAIEHUM
NpU3HAaUYeHHSIM. 3a (opMaMu HOPMATUBHOIO 3a-
KPIIUICHHS BUYEHOK BWAUIEHO MDKHApPOIHO-
MPaBOBi, KOHCTHUTYIIiI{HI, MiXTajay3eBi Ta mia3a-
KOHHI rapaTii. 3a (yHKUIOHANbHUM NpU3HAYEH-
HSIM - 1HCTUTYIIOHAIBHI, PYHKI[IOHANBHI (TIpOIe-
cyaibHi), ocoomcTi. Tako HEro 3ampornoHOBAHO
Taki rapaHTii SK MDKHAPOJHI, MOMITUYHI, €KOHO-
MiYHi, coIfianbHi, imeomoriuni [9, c. 132, 136].

Otxe, Buxomssun 3 mpaBoBux mo3utiit €CILJI
CTOCOBHO TapaHTi HE3aJeXHOCTI CYIJi, MOXXHa
BKa3aTH MPO JOIUIbHICTh BUAUICHHS 3arajibHUX 1
CHeLialbHUX TapaHTii. 3aranbHi TrapaHTii He3a-
JISKHOCTI (OPMYIOThCS Ha 3acazax 3a0e3leueHHs
HE3aJICOKHOCTI CyJIOBOI BiaJud Ta HE3aJSKHOCTI
cyay. CnenianbHi TapaHTii CTOCYIOThCS Oe3moce-
penHBO CyAli K 0coOu, sika 3/MIHCHIOE TIPaBOCY/I-
N5l y KOHKPETHIN crpaBi. 3arajbHi rapaHTii BH-
3HA4YeHi KOHCTUTYLIHHO-TIPAaBOBUM CTAaTyCOM CY-
JOBOi Bjaad 1 Cyay, a CHelfiajibHi TIapaHTil
MOB’s13aH1 13 KOHCTUTYI[IHHO-IIPABOBUM CTaTyCOM
CyIai, WOro mpoIlecyalbHOK KOMIIETEHIIIEID Ta
MpoIielypaMy KaJpoBHX NPU3HAUECHb, ITOB’ I3aHUX
13 HAOyTTSAM CTaTyCy CyIJi Ta 3JIHCHEHHIM CY/I-
JIeto mpaBocyas. ToX MOXHa mepe0avynTy, BUIi-
JIEHHS Y CTPYKTYPi CHeIliadIbHUX rapaHTiii MaTepi-
ATBHUX 1 MpOIeCYaIbHUX TapaHTiid. MarepiaibHi
— MOB’sI3aHi 13 HA0YTTAM CTaTyCy CYIIi, a Mmpoiie-

CyalnbHI — 13 TapaHTiSIMH HAJCKHOTO 31HCHEHHS
MIPaBOCYAS.

I3 icHyBaHHSIM TIpoleCyallbHUX TapaHTIN Hezase-
XKHOCTI cyniB Oe3nocepeaHbo MoB’s3aHa mpodieMa
(hopMyBaHHA HaJEXHOI MPaBOBOI MPOLEAYPU PO3T-
TSy CTpaB y Cylax, y SKid 13 BpaxXyBaHHSM rairyse-
BOT HaJIS)KHOCTI TaKMX MPOLEAYP MOXXKHA BUILIHTH
MeBHI OCOOJHMBOCTI, BiJIMOBIAHO 3MICTY 1 XapakTepy
IpoLeCyabHAX TPABOBIIHOCHH, y MeXax SKHX 3a-
CTOCOBY€ETBCSI ITPaBOBa MpOLEypa.

Tak, B.B.KapmyamoB  HaBOguTh  MiAXiX
[O.B. Muranmiok 1oA0 HACTYIHUX BUMOT 10 HaJIEX-
HOi TMpaBOBOi MpPOLEIypH: BIAMOBITHICTE YHMHHUM
MDKHApOIHUM CTaHAApTaM; HE TTOBHHHA MOPYIIyBa-
TH TIpaBa Ta cBOOOIM 0COOH, CylepedynTy iHTepecam
CYCHIJIIBCTBA 1 Jep>kaBu; B 1 Meax He IMOBHHEH 3a-
CTOCOBYBaTHCSI HEOOTPYHTOBAaHHU TPOIECYyaTbHUH
MIPUMYC; y Hill He TOBHHHO OYTH MiJCTaB ISl CKaCy-
BaHHA a00 3MiHM TpolecyanbHoro pimenus [10,
c. 81-82].

BucnoBku. TakuM 9rHOM, PO TapaHTii He3aje-
JKHOCTI CyJUIi HEOOX1JIHO BKa3yBaTH HE Y CJIEMEHT-
HOMY, a Y CHCTEMHOMY 3HaueHHI — TOOTO SIK PO CH-
CTEeMy TapaHTii. 3aCTOCYBaHHs CHCTEMHOTO ITiXOIy
JI0 BU3HAYEHHsI TapaHTii HE3aJIe)KHOCTi CyJAJi BH-
IUIMBAE 3 PO3YMIHHS HE3aJIEKHOCTI CyIJi Ta B3ae-
MO3B 513Ky cynoBoi Biaau, cyny i cyami. Cucremy
rapaHTiii He3aJIeXKHOCTI CY/JII CKJIaJaloTh 3arajbHi 1
crerianpHi TapaHTii. [CHyBaHHS 3arajnbHHUX TrapaHTii
BuruiBae 3i cT. 124 Koncrutynii Ykpainu, B sKiit
3aKpIIJICHO, [0 MPABOCYS B YKpaiHi 3MiHCHIOIOTh
BUKJIIOYHO Cy/W. BCTaHOBIEHO BUMOTY HE JOITyCTH-
TH JIeleryBaHHA (YHKI[H Cy/iB, a TaKOX MpUBJac-
HeHHS WX (QYHKIIH iHIIMMU OpraHaMy 4H I0Cajo-
BuMH ocobamu (4.4. 1, 2 cr. 124 Koncrutynii Ykpa-
fan). KOHCTHUTYHIHHO-TIPAaBOBOIO OCHOBOIO 3araiib-
HUX TapaHTid HE3aJeKHOCTI CY/Il € KOHCTUTYI[IiHA
¢dopmyna mono rapantyBanHsi Koncturyuiero i 3a-
KOHaMH YKpaiHU HE3aJeXHOCTI i HEJIOTOPKAHHOCTI
Cynni, 3a00pOoHa BIUIMBY Ha CYIAI0 y OyIb-sKuit
cnoci6 (u.4. 1, 2 cr. 126). [lo cnemianbHUX rapaHTii
HE3aJISKHOCTI CYIIIB, BUXOASIYH 3 MPABOBUX IO3M-
uid €CIJI, gomijapHO BIAHECTH MaTepiaibHI Ta Hpo-
HecyasbHi rapanTii. MarepiajibHi crenianbHi rapaH-
Til OB’ sA3aHi 13 HOpMYyBaHHIM CYJIIBCBKOTO KOPITY-
Cy, 3MIMCHEHHSIM BIJIOBIIHUX MPOLEAYP K HAJICK-
Hux. [IpouecyanpHi rapaHTii He3aleXHOCTI CTOCY-
FOTBCSl ICHYBaHHS HaJEKHOI IPaBOBOI IPOILETypH
pO3MIISIAY 1 BUPIMICHHS CYICIO CTIPABH, MPUHHATTIAM
MPaBOCYAHOTO PILLICHHS.
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DETERMINING THE WARRANTIES OF THE JUDGE
OF INDEPENDENCE TOWARDS THE LEGAL POSITIONS
OF THE EUROPEAN COURT OF HUMAN RIGHTS
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Kosmonavta Komarova Avenue, 1, 03058, Kyiv, Ukraine
E-mail: post@nau.edu.ua

Purpose: definition of guarantees of the independence of a judge, taking into account the legal position of
the European Court of Human Rights. Methods of research: general scientific and special methods -
epistemological, comparative-historical, sociological and hermeneutical. Results: a scientific approach was
adopted to determine the essence of the guarantees of the independence of judges. The necessity of applying
a system approach to determining the guarantees of independence of a judge, which follows from the
understanding of the judge's independence and the relationship between the judiciary, the court and the
judge, is substantiated. The classification of these guarantees is formed. Discussion: the problem of
determining the system of guarantees of the independence of judges within the framework of constitutional
and administrative law, modern issues regarding the guarantees of independence of judges in the decisions
of the European Court of Human Rights.

The article is devoted to the definition of guarantees of independence of judges, taking into account the
legal positions of the European Court of Human Rights. The necessity of providing a system of guarantees of
the independence of a judge, which includes general and special guarantees, is proved. The constitutional
and legal basis for the general guarantees of the independence of a judge is the constitutional formula for
guaranteeing the independence and immunity of a judge by the Constitution and laws of Ukraine, and the
prohibition of any influence on a judge (ch. 1, 2 st. 126). Special guarantees of the independence of judges,
based on the legal position of the ECHR, include material and procedural guarantees. The latter relates to
the formation of a proper legal procedure for review and resolution of cases in the courts, the adoption of a
justice decision.

It is substantiated that the guarantees of independence of a judge should be indicated not in the
elemental, but in the systemic meaning, that is, as a guarantee system. It is determined that the application of
a system approach to determining the guarantees of independence of a judge derives from an understanding
of the independence of the judge and the relationship between the judiciary, the court and the judge. It is
proved that the system of guarantees of the independence of the judge constitutes general and special
guarantees. The existence of general guarantees is due to the fact that the courts in Ukraine carry out
exclusively courts. The existence of general guarantees is due to the fact that the courts in Ukraine carry out
exclusively courts. Special guarantees of the independence of judges, based on the legal position of the
ECHR, include material and procedural guarantees. Material special guarantees are related to the
formation of the judiciary, the implementation of appropriate procedures.

Keywords: independence of judges; guarantees of independence of judges; general warranties; special
warranties; European Court of Human Rights; European Convention on Human Rights; judiciary;
organization of the judicial system; material warranties; procedural guarantees.
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