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IMocranoBka mpo6JjieMH Ta ii aKTyaJdbHIiCTh.
OxopoHHa (YHKIS aAMIHICTpAaTHBHOTO IpaBa HE
cTalla TpPEeOMETOM 3HA4YHOI yBaru BUYCHHUX-
aIMIHICTPATHUBICTIB. I3 IILOTO MUTAHHS IPYHTOBHOIO
mparero € jumie Monorpadis FO. ITupoxkosoi [1,
c. 263]. Ipore, Ha Hally AYMKY, BOHa K OXHA 3i
CHemiaJbHO-COmiadbHIX Horo (GyHKIiA MpUTaMaH-
Ha agMIHICTpaTHBHOMY IIpaBy, IO OOIPYHTOBYE
HEOOXI1IHICTh JOCHIKEHHS 1 ITOHATTSA, O3HAK, BHU-
IIiB Ta 0COOMMBOCTEH pealizarii.

AHani3 nociimkensb i mydaikaniii. Xoda po3y-
MIHHS CHEMiallbHO-IOPUANIHUX (YHKIINA aaMiHICT-
pPaTHUBHOTO IMpaBa 3aCHOBaHE Ha IpaIlsX BiTYW3HA-
HUX  BYEHUX-aIMIHICTPATHBICTIB,  HAMPHUKIALI;
B. ABep’snoBa, lO. burska, [. boponina,
I. TonocHiuenko, C.l'onuapyka, B. Kommakosa,
T. Konomoens, O. MukojieHKa Ta 1HIINX, a TaKOXK
3apyOKHHX: JI. Tlonoga, 1O. Crapinosa,
1O. TuxomupoBa, mpoTe, CIeIiaNbHI JOCTiKEHHS
3 MIUTAaHHS OXOPOHHOI (YHKIIi1 aJAMiHICTPaTHBHOTO
rpaBa BifIcyTHI. MoXHa CTBep/XKyBaTH, IO Ha ChO-
TOJIHI BOHO € HEJIOCTAaTHHO BUBYEHUMH, 1110 00YMO-
BITIOE aKTYaJIBHICTH IIi€l CTaTTi. AKTYaJIbHICTh BKa-
3aHOTO JIOCIIPKEHHS TIOJSTae y BUPIIIEHHI TaAKOTO
HayKOBOT'O 3aBJIaHHS, SIK 30aradeHHs i TOTIHOIIeH-

HSl HAYKOBUX YSIBIICHb PO OXOPOHHY (YHKIIIIO aj-
MIHICTPATUBHOTO TIpaBa, a TaKOX i1 IPAKTUIHY
e(eKTUBHY peaizallifo Ha Cy4aCHOMY €Talli pO3BH-
TKy YKpaiHu.

MeTo10 CTaTTi € BU3HAYCHHS TOHSITTSA Ta O3HAK
OXOpOHHOI (YHKITIT amMiHiCTpaTUBHOTO TIpasa. Jlis
JIOCATHEHHS I1i€1 MeTH HEeOOXiJHO BUKOHATH HACTY-
ITH1 3aBOaHHS: JOCIIAUTH 11 OHATTS, O3HAKH, BUJIH,
BH3HAYUTH ii MICII€ B CHCTEMI aaMiHICTPaTHBHO-
MPaBOBUX (PYHKIIIH.

Bukaan ocHoBHoro marepiamy. Cepen Bue-
HUX-aMIHICTPATHUBICTIB BIACYTHE €IWHE IETEPMi-
HyBaHHA Mi€i (yHKHil Sk came oxopoHHOI. Taxk,
€. Kypiunuit [2, c. 39], O. Muxkonenko [3, c. 40],
0. Ocranenko, 3. Kicinp, M. Kosanis, P. Kiciis [4,
c. 9], 0. IlmpoxkoBa [1, c.263] cepen ¢yHKIiH
aJMIHICTpAaTUBHOTO  TpaBa  1I  BHIUISIOTH.
C. T'onuapyk [5, c. 17], O. Ky3smenko, 1. [Tactyx,
M. ITnyratup, M. CmiBak  [6, c¢. 104, 105],
C. IletkosB [7, c. 57] Ha3uBawTh U0 (YHKLIIO Mpa-
BOOXOPOHHOM. [[f0 % MO3UIiI0 MiATPUMY€E pajsH-
cekuii aaminicrparusict 0. Kosnos [8, c. 10-11].
IIpore IO. TuxoMHpOB CKEpPOBYE CBOIO yBary Ha
(dyHKIiT0 3axucTy MyOMiyHUX iHTepeciB [9, c. 77-
78]. Ha aymky JI. Binoi-Tiynosoi ta C. KiBanoa
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[10, ¢. 11-12], B. ABep’sHoBa [11, c. 7], Ha3uBaTu
ii AOWINTBPHO MPaBO3aXMCHOI y KOHTEKCT1 3aXHCTY
MOPYIIEHUX NpaB i cBOOO TrpOMasH.

Psn HaykoBLIB BUAUISIOTH TAaKOX OXOPOHHY
(GYHKIIIO aaMiHICTPaTUBHO-TIPABOBHX HOpPM. Tak,
B. Konmakos, O. Ky3pMeHKO BBaXKarOTh, IO iM
npUTaMaHHa (QYHKIIS OXOPOHU CHUCTEMH CYCIIib-
HUX BIJIHOCHH MaTepialbHOI 1 HeMaTepiaabHOi chep
[12, ¢.49]. Bkasany
B. Cron6oswii [13, c. 21].

T. Konomoenp

MO3HIII0  MIATPUMYE
aJIMiHICTPaTUBHO-IIPaBOBHM
HOpMaMm Hajmae y mparsgx 3 I. I'ymescobkoro [14,
c. 11] ¢yHkuiro OXOpoHH, SKy Y MI3HIIUX J0-
cmmrenusax 3 I1. JlrorikoBum [15, c. 15] HaszuBae
Meroro. HesBakarounm Ha BiJCYTHICTh Yy BKa3aHii
no3uilii  T. KoloMoenb  po3pi3HEHHS  IOHATh
«yHKIIIT» Ta «MeTay, 1 BU€HA JOCHTb IPYHTOBHO
TIYMaulTh 3MICT «OXOpPOHW» — 3a0e3ledeHHs 3a-
KOHHOCTI ¥ AucuuIuniHg y cepi 3a0e3neueHHs op-
raHaM{d BHKOHABUOi BJIaJ 1 OpraHaMd MIiCIIEBOTO
caMOBpsIlyBaHHS peaizallii Ta 3aXUCTy MpaBs, CBO-
00/1 1 3aKOHHHX 1HTEpeciB QI3MYHUX 1 IOPUIUUHUX
0ci0, a TakoXK B TPOIECI JEP)KABHOTO 1 CAaMOBPSIJI-
HOrO  ympaBliHHA B  cdepax  comiajgbHO-
€KOHOMIYHOTO ¥  aaMIHICTPATUBHO-TIOIITHIHOIO
PO3BUTKY Ta OXOPOHU TPOMAJSHCHKOTO MOPSIKY
[14, c. 11; 15, c. 15]. HeBaxkko mobGaunTH, 110 BUeE-
Ha IIEHTPOM BKAa3aHOTO IPOIIECY CTABHTH «3aXHCT
IpaB CBOOOA 1 3aKOHHHUX IHTEpeciB (I3UYHHUX 1
FOPUINIHUX 0Ci0», TOOTO MOJKHA CKa3aTH, III0 BOHA
3BOAWTH OXOpPOHHY (yHKII0O (METy) HOPM
aJMIHICTPAaTUBHOTO MpaBa JI0 3aXHUCTY.

He nmocmimkyroun  ¢yHKIIH,
B. I'Bo3aenbKuid, O. lynHuk, B. 3apocwuio,
A. Mimnep, A.Ilomomsska [16, c¢.44], Ta
B. Cron6oBuii [13, c. 21] akieHTYIOTh CBOIO yBary
Ha IUIAX aJMiHICTPAaTUBHO-TIPABOBUX HOPM, Cepel
SIKUX TAKOXK HA3UBAIOTh OXOPOHHY.

C. Andropos, C. Bamenko, M. Jlonromonosa,
A. KymiH, IoCHiKyOYd IUTl HOpM aaMiHicTpa-
TUBHOTO TIpaBa, 3HOBY K TaKH BUAUIIIN Cepell HUX
oxopony [17, c. 15]. PozkpuBarouu ix 3micT i Hay-
KOBI[I JOTPUMYIOTHCS Ti€i K mMo3wiIii, 110 i mpode-
cop T. Komomoenp. Ane BOHa CoOYaTKy HazuBasia
Tl pyHKIISIME, a TOTIM METOIO.

3 BKa3aHOTO BHIIE BUILIMBAE BHCHOBOK, IO BCI
BKa3aHi aJIMiHICTPAaTUBICTH OJJHO3HAYHO BHJILISIOTH
OXOPOHHUU (YHKITIOHANBHUN BIUIMB aJMiHICTpa-

. be3zybos,

TUBHOTO MpaBa, MPOTE Cepel HUX BIACYTHS €IuHA
MO3HULIS I0J0 Ha3BU TAKOTO BILIHBY.

VY 1bOMy KOHTEKCTi Ba)KJIHMBO OCHIJUTH 3HAa-
NPUKMETHHUKIB

YCHHA ((OXOpOHHHﬁ)) Ta <«3a-

XUCHUI». AKaJeMiYHMH TIyMayHUH CIOBHUK
BU3HAYA€E TIEPIIC SK SKUHM OXOPOHSE KOro-, IIO-
HeOy/Ib; IpU3HaueHn s oxoponu [18, c. 824], a
JIpyre — SIKU 3aXuIlae, ooepirae Koro-, o-Hedy b
BiJl IIKIJJIMBOr0 a00 HeOa)KaHOTrO BIUIMBY, Jii 1 T.
in. [19, c. 378].

Tak, ofHUM i3 TIyMaueHb IOHATTS «OXOPOHS-
TH» € 3axWINATH Bij 4oro-HeOymp [18, c. 825], a
«3axuuiaTi» — OOOPOHSITH, OXOPOHSATH KOro-, IIO-
HeOypb Bij Hamamy, 3amMaxy, ylaapy, BOPOXKHX, He-
Oe3neynux i T. iH. miii [19, c. 380].

Pazom i3 TUM, «OXOpOHa» JETEPMIHYETHCS SIK
Jlisi 32 3HaYeHHSIM oxopoHsatu [18, c. 824]. A «3a-
XUCT» PO3yMieThes sK: 1) mist 3a 3HAYCHHSM 3aXH-
IIaTH, 3aXUCTHTU 1 3aXMIIATHCS, 3aXUCTHUTUCS; 2)
3aCTYIHUIITBO, OXOPOHa, miarpuMka [19, c. 379].

MoskHa 3pOOMTH BHCHOBOK NP0 T€, 10 BOHU
MOXYTb PO3YMITHCS SIK CHHOHIMH, TOOTO TOTOXKHI
mousTTs [20, c. 185], sk cimoBa, G1u3bKi 32 3HAYECH-
HsAM, aje BIAMIHHI 3a 3ByKOBOW (opmoro [20,
c. 185], BOHM OMHCYIOTH iMCHTUYHE SBUIIE Jific-
HocTi. I{uM sBuIeM € (DyHKIIOHAIbHUN BILIMB
aIMIHICTPaTHBHOTO TIpaBa Ha CYCITUTbHI BITHOCHHH,
BUHUKHEHHS, PO3BUTOK Ta TPUIMHEHHS SKUX 3a-
Oe3rmedyeThes, TapaHTYyeThCs, obepiraerbes [19,
c. 380; 18, c. 825], ToOTO fAK 3aXMINAETHCS, TaK 1
OXOpOHSIETHCS. HOPMaMHM BKa3aHOI Taily3li Mpasa.
ToMy, MH BBa)ka€MoO, IIO PO3YMITH OXOPOHHY Ta
3aXvMCHY (YHKIIi agMiHICTpaTHBHOTO TpaBa II0-
TpiOHO 3 BpaxyBaHHSIM BKa3aHOTO BHIIE, TOOTO,
PO3IUIATH BKa3aHi (DyHKIII] 3 METOIO IX MPOTHUCTaB-
JIEHHS] HeOOX1MHICTh BiACYTHSI.

Y 1pOMy KOHTEKCTi I[iIKaBHM € JIOCIHiKEHHS
1O. ITupoxkoBoi [1, ¢. 267], 3 IKIM MU HE MOXKEMO
HE IIOrOAWTHCSA. BHUBYArO4M CHIBBIIHOIIEHHS IIO-
HATh <BaXUCT» Ta «OXOPOHA» BUYEHA MITPUMYE
Touky 30py O. CKkakyH 110710 aHaJi3y Ta BU3HAYCH-
HSI MEXaHi3My (TapaHTii) OXOpOHH 1 MexaHi3my (Ta-
paHTii) 3aXUCTy y CHCTEMi MEXaHi3MY COIliallbHO-
MPaBOBOTO 3a0e3Me4eHHs MpaB i CBOOO JIOAWHH.
OctaHHS nepmmii po3ymie sK 3aXonu 3 mpodinak-
TUKA TIPaBOIIOPYIIEHb U YTBEP/DKEHHS TIpa-
BOMIpHOI TIOBEIIHKMA OCOOH, a IPyTUi — SIK 3aXO0JIH,
0 TPU3BOJATH JI0 BiIHOBJIEHHS TIOPYIIEHUX TPaB
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HEMPaBOMIPHUMU JIiSIMU 1 BiIMIOBIIAILHOCTI 0COOM,
sIKa BUMHWIIA i paBonopymenns [21, c. 190]. Tak,
O. CkakyH TOTOIKYETHCSI 3 ICHYBaHHSM pi3HO-
MaHITHUX TOYOK 30pY 3 NPHUBOJIY 3aXHUCTy Ta OXO-
POHU TpaB JIIOJMHHU, IPOTE HAMOJAIrac Ha HEMOXK-
JUBOCTI X OTOTO)KHEHHSI, X04a BCE X BH3HAE, IIO
3aXHCT € HaWJI€BIIO OXOPOHOIO, JPYIHM ii CTY-
nenem [21, c¢. 189-190].

Tak, BkazaHa MO3MUIIiS Ma€ MPaBO Ha iCHYBaHH,
TaK SK MICTHTh OOTPYHTYBaHHS BiIMIHHOCTI «0XO-
poHU» Ta «3axucTy». [Ipore Mu BBaxkaemo, IO Y
KOHTEKCTI pO3yMiHHA (YHKIIi, SKy 3/iiCHIOE
aJIMiHICTpaTUBHE MPaBo JIsl 3a0e3NeueHHs HaIeK-
HOI peamizalii mpas, cBOOOJ Ta 3000B’s3aHb HOTO
Cy0’€KTIB 32 YMOB SIK NIPaBOMIPHOro, TaK i MPOTH-
MpaBHOI iX MOBEJIHKH, X 3HaYEHHs TOTOXHE. Mu
Ma€eMO Ha yBa3i, MO PO3TISAATH IO QYHKINIO JTH-
1Ie SIK OXOPOHHY Y PO3YMiHHI IPEBEHTHBHOI YH TO
3axX¥MCHY y 3HAauY€HHI NMPUTATHEHHS JIO IOPUIUYHOI
BIJINIOBIIAJIBHOCTI € HAJATO BY3bKUM il OaueHHSIM.
Tak, O. CkakyH 3ayBa)xkye, III0 OXOpPOHA KOXKHOT'O
MpaBa ICHy€ IMOCTIHHO 1 Mae Ha MeTi 3a0e3neunuTH
N0 TIpaBa, repemdadae IMPEBEHIlI0, TOOTO HEIo-
MIyIICHHS] TPOTUIIPABHUX i, € CTAHOM IIpaBOMIp-
HOI peamizallii mpaBa Ta CBOOOA IIiJT KOHTPOJEM
comiaabHuXx iHCTUTYTIB [21, ¢. 189-190]. Pazom 3
TUM, BYEHA aKLEHTye yBary Ha TOMY, LIO HeoO-
XIIHICTh 3aXUCTy MpaB 3’ SBISIETHCS JINIIE TIPH TIe-
pemKkoni iX 3miiCHEeHHs, abo mopymieHHs, abo 1mo-
rpo3i TOpPYIIEHHS; 3IIACHEHHS 3aXUCTy MOXe
3MIACHIOBATUCS NUIAXOM BTPYYaHHS OpPTaHiB Jep-
’KaBHOI BJIaI B TIPOIIEC peajtizamii mpaB 1 cBoOO
SIK OXOpOHHA peakilis Ha OO0 €KTUBHI UYHHHHUKHU
BiIXHMJICHHS Bia mpaBomopsaky [21, c. 189-190].

31 BKa3aHUM BHIIE MOTOJUTHCS MU HE MOXKEMO,
3Ba)Kalouu Ha HacTymHi aprymeHTd. [lo-mepie, Ha
Hally IyMKY, OXOpOHA TpaB, CBOOOJ JIOAWHU i
IrpOMaAsSHUHA, TOOTO BHUKOHAaHHS NPAaBOM CBOE€]
OXOpPOHHOI (YHKIIi1, 3IIICHIOETECS HE MMACUBHO SIK
MpoITAKTUYHAN MeXaHi3M HEeBTPYYaIbHOTO KOH-
TPOJIO COIIAThHUX IHCTUTYTIB 32 yMOBH TIpa-
BOMIpHOI iX peanizaiii, 0 € MBHIIE PO3KPUTTIM
MIPEBEHTHUBHOI PYHKIIii TIpaBa, a HE OXOPOHHOI.
OXOpOHHA  (PYHKIIis
aJMIHICTPAaTUBHOTO TIpaBa [Ii€ K y MPaBOMIpHOMY,

Mu BBakaeMo, IO

TaK 1 HEMpPaBOMIPHOMY «CEPEOBUINI» IS pe-
amizarii mpaB, cB0OOON, 3a00poH Ta 00OB’SI3KiB
Cy0’€KTIB agMiHICTPaTHBHUX BiZHOCHH. Y HepIIO-

My BHIAJKy BOHA HOCHTbH MONEPEIKYyBaJbHUX Xa-
pakrep. Piu y TiM, 1m0 cama HasSBHICTH HOPM
aZMIHICTPaTUBHOIO MpaBa Mpo Ti, UM iHIIi 3a00po-
HU A8 1X JOTPUMAaHHS, TOPSIOK BHUKOPUCTaHHS
mpaB Ta 000B’sI3KIB,

BHUKOHaHHA 3axX0qu

aJIMiHICTPaTUBHOTO TIOTIePEKECHHS, 3aX01u
aJMIHICTPaTUBHOI'O MPHUIWHEHHS, aAMIHICTPaTUBHI
CTSITHEHHSI, 3aX0JH 3a0e3MeueHHs MPOBaKEHHS Y
CrpaBax Mpo aJMiHICTpaTHUBHI MPaBONOPYIICHHS Ta
3axX0fM, YKe

Ma€ OXOpOHHWH BIUIMB Ha Cy0’€KTiB aamiHicTpa-

aJIMiHICTPaTUBHO-BIIHOBJIIOBAJIbHI

TUBHO-TIPABOBUX BiJTHOCHUH. Y JIPYrOMY X BUIAJIKY,
BOHA € PEaKI[i€l0 Ha HEIOTPUMaHHS 3a00pOH, MO-
pYLIEHHS NOPAAKY BUKOPUCTaHHS IIpaBa Yl BUKO-
HaHHs a0o 1 B3arajli HeBUKOHAHHs 000B’sI3KiB. Sk
Bkasye O. CkakyH, 10 Ha Hally AYMKY, € I[LJIKOM
OOIpYHTOBAHO 1 BIpHO, IISI PEAKIlisi € OXOPOHHOIO.
A, BIAMOBIAHO, Y TAaHOMY BHITaJIKy CaMe€ OXOpOHHA
¢byHKIIT  Mae
aJIMIHICTpaTHBHE TMPaBO 32 MEXEI MOPYIICHHS
NPaBOMIPHOTO TOPSKY peajizaiii mpas, 3a00poH
Ta 000B’s3KIB HOro Cy0’€KTaMH 37iHCHIOE OXOPOH-
Hy (QYHKIII0, BUSBJISIOUM CBIf 3aXMCHUH BIUIMB. A
TOMY, Ha Halle [EePEeKOHaHHS, BUIUIATH Horo B
OKpEMY BiZl OXOpOHHOI (YHKIIIIO aAMiHICTPaTHBHO-
ro mpapa He oTpioHo. [IpoTe BapTo 3BEpHYTH yBa-
Iy Ha TaK «3BaHOMY» 3aXHUCHOMY XapaKTepi came
OXOpOHHOI (YHKII BHUKIIOYHO 3 METOI0 OUTBII
TTHOOKOTO PO3YMIHHS OCTaHHBOI.

Hampuximan, aHamoTivHOIO € CHTYaIlifo 3 BXKH-
BaHHAM TEPMIHIB «Oe3leKa aBiallii» Ta «aBialliiiHi
oesneka» y IloBiTpsHOoMy Komekci Ykpainu (mami
mo Tekcty — IIK VYkpainm). Ha mepmmii morisig
3a€ThCs, O Oe3 BUBUYEHHS 3aKJIaJeHUX Y BKasa-
HAW HOPMATHBHO-TIPABOBHH aKT MediHIIiN ITUX Ka-
TEropiif, MOXKHa 3pOOWTH XHOHWN BHUCHOBOK IIPO
CHHOHIMIYHICTh 3a3HAaYEHWX TEepPMiHIB. 3 OJHOTO
00Ky, HiIeTbCs PO AETEPMIHAIIIO 3aX0iB Oe3MeKn
B aBialliifHill raxy3i Ha 3aKOHOIABUYOMY PiBHi, TOMY
o0uaBi  Karteropii ampiopi MarOTh O3HAYATH
BHUKIIFOYHO CIIOCOOM YW HaINpsIMKH yOe3ledeHHs
chepr TOBITPSHOTO TPAHCIOPTY Ta TepEeBE3CHb
UM BUIOM TpaHcnopty. IIpore 3 mpyroro Ooky,

Miciie. Mwu  BBaXKaeMmo, IO

came 3 METOI aKIEHTYBaHHS YBarW Ha pi3HHX 3a
(hyHKITIOHATTFHOIO CIIPSIMOBAHICTIO HAIMPSAMKIB Ta
BUJIB yOe3le4YeHHs aBialliifHOl rajy3i 3aKOHOIaB-
1eM Oyllo HaBMHCHO 3IIHCHEHO PO3pi3HEHHS IHX
KaTeropii, sKi 3a CBOEIO MPUPOAOI0 BiAPIZHAIOTHCS
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SIK Ha HAI[lOHAJIBHOMY, TaK 1 MDKHapOJHOMY HOp-
MaTHUBHO-TIPABOBOMY PiBHI.

Tak, BigmoBimuo o m. 20 4. 1 crarmi 1 IIK
VYkpainu, Oe3rneka aBiallii — 11e cTaH raixy3i HUBLIb-
HOI aBiallii, 3a SKOr0 PU3MK 3aBJaHHS 30UTKIB JIFO-
JSIM 41 MaiHy 3HMKYETHCS JI0 IPUHHSATHOTO PiBHS
y pe3yJsibTaTi 0€3IepepBHOIO MPOIECY BU3HAYCHHS
piBHS HEOE3MeKN 1 KepyBaHHS HUM Ta YTPUMYEThCS
Ha TakoMy piBHi, a00 3HIKYETbCS Jali, y chepax
Oe3leku TMONbOTIB, aBiamiiHOi Oe3nmeKd, OXOpPOHH
HABKOJIIMIIHBOTO TPHPOJHOTO CEPEOBHINA, €KO-
HOMI4HOI Oe3neku Ta iHdopmaliiHoi Oe3mexn [22].
3rigHo 3 . 2 4. 1 crarti 1 [IK Ykpainwu, aBiariiina
Oesreka — Iie 3aXMCT NMBLTBHOI aBialil Bif akKTiB
HE3aKOHHOTO BTPYYaHHS, SKHH 3a0e3MedyeThest
KOMITJIEKCOM 3aXOJIiB i3 3aJly4eHHSIM JIFOJCBKUX i
MaTepianbHHX pecypciB [22]. ToOTo aBiamiiiHa 6e3-
IeKa € CKIaJ0BOI0 YaCcTHHOW O€3IeKH aBiallii,
poTe oOUBI KaTeropii, akIeHTYIUN yBary IpH ix
PO3YMIHHI Ha BHOKPEMJICHHX 3ax0jaX 3a0e3reueH-
Hs1 Oe3reKH y cdepi MOBITPSHUX MEePEBE3eHb, YCe K
€ TIOHATIITHUM BiIOOpaKEHHSIM HaNpsMIB, BUJIIB Ta
crioco0iB TIpuBeNeHHs aBiarfiitHoi cdepu y crad,
NpUAATHAN Ui Oe3MeYHOro Hel KOPHCTYBaHHS,
TOOTO 1i yOe3meueHHs.

OTxe, y 1IbOMY BHUIIAJIKy, 3aKOHOAABIIEM OYJI0
3MIHCHEHO BiIOKpEMJICHHS BKa3aHUX KaTeropiil Ha
pIBHI KOMIEKCY HE 3 METOI0 iX MPOTHUCTABJICHHS, a
BHUKJIIOYHO 3 METOI0 OLIBII IMOBHOT'O HOPMAaTHBHO-
MPaBOBOTO  PO3KPUTTS  KaTeropii Oe3meka B
aBiamiifHii ramysi. Pazom 3 TuMm, oOuaBi BKasaHi
KaTeropii MaroTh BIIACHI 3axoau Oe3meKku, iHTerpy-
I0YNCh B €IMHY cucTeMy. Tak, Harmpukiaz, Oe3neka
aBiamii (aHriilicekoro — aviation safety) Briovae
yci BUKOHYBaHI Ta MOXUIMBI TE€XHIYHi, MPaBOBI Ta
iHII 3ac00H, SKi BUKOPUCTOBYIOTHCS IJISI CTBOPEH-
HS HAJIOKHAX YMOB 3a0e€3MeYeHHs IPUIHATHOTO Ta
KOHTPOIILOBAHOTO PiBHs O€3MeKn y NesKux chepax,
TakuX sK: Oe3lleKka II0JbOTIB, E€KOHOMIYHa, €eKO-
moriuHi, iHdopMariiiHa Oe3meka Ta MONepemKEeHHS
HEMpPaBOMIPHOTO BTPYYaHHS B AISUIBHICTh LUBUIb-
HOi aBiamii, TOOTO aBiamifiHa Oe3meka. Ilpote,
ocTaHHs (aHTIIMCBKOIO — aviation sacurity) crips-
MOBaHa Ha MPEBEHII0 NMPOTUIPABHHUX aKTiB TEPO-
PHCTHYHOTO XapakTepy MO0 MACAXKHUPIB Ta YICHIB
eKiNaXky MOBITPSAHOTO Cy/HA, SKi BKJIFOYAIOTh 3aX0-
TUICHHS TIOBITPSIHOTO CY/IHA, 3aPYYHHKIB.

3 IOpUIUYHOI TOYKH 30py, YOE3MmedeHHsS SIK
HaI[iOHAJBHOI, TaK 1 MDKHApOMHOI LMBUILHOL
apiamii (id est aviation safety) 3milicHIOETBCS
JTI€EBUM IMPaBOBHM MEXaHI3MOM CTPYKTYPHOI OJH-
Hamin -
MixHaponHoi  opradizamii HMBUIbHOI  aBiaiii
(anrmiiicekoro — the International Civil Aviation
Organization (ICAO), sixa Bumae 000B’SI3KOB1 10
BUKOHAHHS 11 JepKaBaMU-4ICHAMH PEKOMEHIAIlil
ta crangaptd. [Ipore, ocobmmBoi yBaru ICAO
OpUJIise W MpeBeHIl] MOXIMBUX HECAHKI[IOHOBA-
HUX BTPY4YaHb B POOOTY MOBITPSHOT'O TPAHCIIOPTY
(id est aviation security), 1110 Bi0OpaKa€eThCsl y Ha-
SIBHOMY NPaBOBOMY MEXaHi3Mi MIKHApOIHOTO PiB-

Huii  Opranizanii  O0’eqHaHUX

HSl, SIKHH Ma€ IMIIepaTUBHUN XapakTep IJisi KpaiH-
yYacHHKIB I1i€i opraHizamnii. Mu MaemMo Ha yBa3si
psan koHBeHIid Takmx sk the Convention for the
Unification of Certain Rules Relating to Interna-
tional Carriage by Air (Warsaw Convention, signed
at Warsaw in October 12, 1929), the Convention on
International Civil Aviation (Chicago Convention.
Constitution of ICAO, done at Chicago in Decem-
ber 7, 1944), the Convention, Supplementary to the
Warsaw Convention, for the Unification of Certain
Rules Relating to International Carriage by Air Per-
formed by a Person Other than the Contracting Car-
rier (Guadalajara Convention (1961), Supplement-
ing Warsaw Convention of 1929 (signed at Guada-
lajara in September 18, 1961), the Convention on
Offences and Certain Other Acts Committed on
Board Aircraft (Tokyo Convention, signed at To-
kyo in September 14, 1963), the Convention for the
Suppression of Unlawful Seizure of Aircraft
(Hague Convention, signed at the Hague in De-
cember 16, 1970), the Convention for the Suppres-
sion of Unlawful Acts against the Safety of Civil
Aviation (Montreal Convention, signed at Montreal
in September 23, 1971), the Convention on the
Marking of Plastic Explosives for the Purpose of
Detection (Convention on the Marking of Plastic
Explosives, done at Montreal in March 1, 1991),
the Convention for the Unification of Certain Rules
for International Carriage by Air (Montreal Con-
vention, done at Montreal in May 28, 1999), the
Convention on the Suppression of Unlawful Acts
Relating to International Civil Aviation (Beijing
Convention, done at Beijing in September 10,
2010) [23], a Takox Annex 17 to the Convention
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with the title «Standards and Recommended Prac-
tices — Security — Safeguarding International Civil
Aviation against Acts of Unlawful Interference»
(done in March 22, 1974) [24].

Hocnimxyioun oXopoHHY QYHKIIIIO aaMiHicTpa-
TUBHOTO IpPaBa, TAKOXX MOXKHA 3pOOMTH BHCHOBOK
PO HASIBHICTh 3aKOHOIABYO 3aKPIIJICHUX CIICI[H-
¢iunnx HanpsamiB 1i peamizanii. Tak, 3Bakaroun Ha
NPUMYIIYBIbHUN XapakTep Ii€i (yHKmii, sk
MPOSIBIIIETBCS.  30KpEMa y BHIAJKy IOPYLICHHS
HOPM aJIMiHICTPaTUBHOT'O Ta iHIIMX Taiy3el mpasa,
OXOPOHY SIKHX BOHO 3JIIHCHIOE, PO3PI3HSIIOTHCS 3a-
X0/l aJMIHICTpaTWBHOrO mnpumycy. Ha mymky
C.Tonuapyka, 3 SKOKO MH IOTOPKYEMOCS, BOHH
MOXYTh 3aCTOCOBYBATHUCS SIK TIPH HASBHOCTI, TaK i
MIPH BiJICYTHOCTI NMPaBOMOPYIIEHb Ta BKIIOYAIOTH:
3aX0IM aJMIHICTPaTUBHOIO MOMNEPEIKEeHHS (3a-
MoODKHI, MPOQLTAKTUYHI), 3aX0IH aJMIHICTPATHB-
HOT'O NPWITMHEHHSI Ta aJMIHICTPAaTHBHI CTATHEHHS,
TpyIu:
aJIMIHICTPAaTHBHO-BIIHOBIIIOBAJIbHI Ta 3axOAM 3a-

a TaKkoXK MawTh JBI  cnenudiuHi
Oe3meueHHs
aJIMIHICTPaTHBHI IIpaBONOPYIIEHHs [5, ¢. 74-75].
Tak, nonepemKyBaJIbHUN XapaKTep OXOPOHHOL
(dbyHKIII amMiHICTpAaTUBHOTO IIpaBa Ma€ MIiCIIE,
HaIpUKIIaJ, IPH BUMO31 ITEPEBI3HUKA IO TTacaKupa
MIPOUTH KOHTPOJIH Ha OE3IMeKy, SKUi 3MIHCHIOETHCS
cyx0aMu aBialliifHOI Oe3IeKn MepeBi3HMKA, aepo-
mopTy 1 Hamath Oarak s OrJIAIy, a TaKOX
3MiCHEHHS OryAMy Oaraky 3a BIACYTHOCTI maca-
xupa BignoBimHO M0 4. 1 rmaBm 8 pozmiry XII
Hakazy MinicTepcTBa iHQpacTpyKTypu YKpaiHu
«IIpo 3aTBepmkenHs [lpaBui MOBITPSHUX TIEpEBe-
3eHb macaxxupis i Oaraxxy» Ne 735 Bixg 30 nmcroma-
na 2012 poky [25] (mani o Tekcty — [IpaBun).
OxopoHHa (YHKIA aaMIHICTPAaTHBHOTO IpaBa
BUSIBIIIE CBIifl NMPUMMHSIOUWN 3MICT, HAMPUKIAL, Y
BUIIAJIKy HEJOTPUMAaHHs MacakKupoM IMOBITPSHOTIO
CyIHa BUMOT TIEpEBi3HHKA 100 3a00pOHU 4H 00-
MEXKEHHsST BUKOPHUCTaHHS Ha OOpTYy MOBITPSHOTO
CyIHa eNeKTPOHHOI TEeXHIKA, MOOUIBHHUX Tele-
(hoHIB, TEPEHOCHHX KOMII IOTEPIB, TOPTATHBHHUX
MarHito()oHiB, MOPTaTUBHUX padionpuiimayis, CD-
IUIEEPIB, TepeaBaIbHUX MPUCTPOIB, Y TOMY YHCIi
iTpaIioK 3 paJioyrnpaBIiHHAM, MOPTATUBHUX pallii
TOIIO (32 BUHATKOM NpPUJIAIiB INTYYHOI'O CIyXy Ta
CEpIEBUX  EIEKTPOKAPAIOCTUMYIATOPiB) (I 2
po3niny XX IIpasuin) [25]. Tak, BinmoBimHO 110 1. 5

MpPOBA/PKEHHSI B  CIpaBax Ipo

posainy XX mux [IpaBui, mepeBi3HUK Mae MpaBo
BXKUTH TaKHX 3aXOJiB, SKMX BUMaraTUMe CUTYaIlis i
AKi TIepeBi3HUK OyJe BBa)KaTd HEOOXITHUMH IS
HEOMYIICHHS Takol moBeninku [25]. Hampukan,
e Moxke OyTH iIMIepaTHBHA BHMOTa CTIOApJeCcH
MOBITPSIHOT'O CYJIHA TIEPEBECTH PEKUM MOOUIHLHOTO
tenedony macaxxupom y pexum «Flight mode» a6o
BifiOpaHHs irpamikd 3 pajioylnpaBliHHIM Bij Ima-
CaKMpa MAaJONITHBOTO BiKYy, SIKIIO BHMOTa Bep-
0anbHOTrO XapakTepy NpO TPUIHHEHHS KOPHUCTY-
BaHHS BKa3aHOK IrPAIIKOK IiJ Yac IOJIbOTY
aBiacy/iHa TaKHM T1aCa)KUPOM iIrHOPYETHCA.

Bignosinno mo 1. 3 po3auty XX Bkazanux [Ipa-
BWJI Ha OOPTY MOBITPSHOTO Cy/IHA MACAKUP HE Mae
npaBa OyTH B CTaHI ajJKOroJbHOr0 a00 HAPKOTHY-
HOTO CII’sIHIHHS a00 ITiJl BIUIMBOM OYJb-5IKO1 1HIIIOT
PEUOBUHM, SIKa MOYKE MPU3BECTHU JI0 HeOe3Nekn abo
CTAaHOBUTH HeOE3MeKy Il IHIIMX IacakupiB, pe-
4yeld, MOBITPAHOrO cyAaHa abo Horo eximaxy. Y
BUTAJIKY K IMOPYIIEHHS BKAa3aHOTO 3TiJHO 3 I 5
[[FOTO PO3JITy TIEPEBI3HUK MOXE 3aCTOCYBaTH 00-
MEXEHHS TepEeMIllIeHHs] Macakupa IOBITPSIHUM
CyIHOM, HOTO BHCAIKy, BIIMOBY B TI0CajIli Ha OOpT
MOBITPSIHOT'O CyAHA B Oymb-IKOMY TIYHKTI 3a
MapIIpyToOM IEepeBE3eHHs, a TaKOX TepeIaHHd Ma-
Ca)k¥pa MICIIEBUM [Iep>KaBHUM OpPTaHaM ISl BKUT-
TS BIATIOBITHUX 3aXOiB BILTUBY [25].

Tak, manpurotan, BimmoBigHO g0 cr. 90 IIK
YKpaiaw, HEBUKOHAHHS 3aKOHHMX BKa3iBOK a0o
THCTPYKIIIM WiIEeHIB eKimaxy, [0 BigaBajiwcs B iH-
Tepecax Oe3mexku abo MIATPUMAaHHS MOPSAKY Ha
0OpTy TOBITPSIHOTO CYAHA, € IMPABOMOPYIIECHHSIM,
3a SIKe IO TAKOTrO MacaKupa MOXKYTh OYTH 3aCTOCO-
BaHi 3axoau crpumyBaHHs [22]. 3rigro 3 4. 1 cT. 91
IIK VYxpainu, BOHM 3aCTOCOBYIOTHCS, SIKIO IHIIII
METOJIM BiIHOBIIEHHSI TOPSIIKY HAa OOPTY MOBITpS-
HOT'O Cy[THA BUSBWINCSA Hee()eKTHBHUMHM, 1 MOJIATA-
I0Th Y THMYacOBOMY OOMEXeHHI il 1 cBoboam me-
pEeCyBaHHS TOPYITHUKA, YHEMOXKJIMBIIEHHI MPOSBIB
(hi3mgHOrO HACHIIECTBA 200 MCHUXOJIOTIYHOT'O THUCKY
3 #ioro OOKy CTOCOBHO IHIIUX 0Ci0, sIKi mepeOyBa-
I0Th Ha OOPTY MOBITPSIHOTO CyHIHA i Yac BUKO-
HaHHA MONbOTY [22]. dakTUYHO MOBa e mpo Ie-
penbadene mnyHktom 4 wactuam 1 c1. 60 IIK
VYkpaiHu, mpaBo KOMaHAWpa MOBITPSIHOTO CYIHA
Bi]MOBHTH B TEpeBe3€HHI 0c00i, AKIIO BOHA Tepe-
OyBae ITiJl BIUIMBOM aJIKOTOIIt0 200 MEITUYHHX TIpe-
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MapaTiB 10 TAKOTO CTYIIEHS, [0 MOXKE 3arPOXKyBaTH
Oesmeri Jitaka abo macaxupis [22].

OTke, Ha OCHOBI BKa3aHOTO BHILE, HE MPETCH-
IyIO4H Ha BUKIIIOYHY [TIOBHOTY, OXOPOHHY (YHKIIiIO
aJMIHICTPAaTUBHOTO MpaBa, HA HAIIy AYMKY, BapTO
BHU3HAYMTH SIK HAlpsM BIUIMBY L€l ramysi mpaea,
SIKHA  Mae€ TIONEPEKyBalbHUM, NPUIMHAIOUUN,
BiJJTHOBJIIOBAJIbHUHN, 3a0e€3Meuylounii MPUTSATHEHHS
JI0 aJMIHICTPaTHBHOI BiJIOBIJABHOCTI Ta HaKJIa-
JICHHSI aIMIHICTPATUBHOI'O CTATHEHHS XapaKTep.

Ho 3Hak 1i€i QyHKIIT aAMiHICTpATHBHOTO TIpa-
Ba, MU BBa)Ka€MO, TOTPIOHO BiTHECTH:

1) mepMaHEHTHICTh MOMEPEHKYBAIBHOIO BILIHU-
BY Ha CYCHUJIbHI BiTHOCHHH, SIKi CTAHOBJISITH TIPE/-
MET MIPAaBOBOT'O PEryJIOBAaHHS Ii€T raysi;

2) CUTYaTUBHICTh 3aiSTHHS TMPHUMYIIYBaJIbHOTO,
BiJTHOBJIIOBAJILHOTO Ta MPUITUHIIOYOTO BIUIMBY Ha
Cy0’eKTIB CYCHUIbHI BiTHOCHHH, SIKI CTaHOBJISTH
MpeIMEeT MPaBOBOTO PETYIIOBAHHS IIi€T ramysi;

3) cnenudiuauil Xxapakrep 3a0e3MeYeHHs] MPU-
TSATHEHHS JI0 aJMIHICTPATHBHOI BiMOBIIaIbHOCTI;

4) MOXJIMBICTH BapiaTHBHOCTI 3aCTOCYBaHHS 3a-
XOJiB BIUIMBY Ta aIMIHICTPAaTHBHUX CTITHEHb 3a-
JSOKHO  Big  BIKOBOIO  KPHUTEPil0  Cy0O’ €KTa
aIMIHICTPAaTHBHOTO MPABOIOPYIIICHHS.

Bumamu miei ¢yHKINi, HA HANIy TyMKY, € TIpe-
BEHTHBHA Ta 3aXMCHA, 5IKa Y CBOIO 4epry Moxke Oy-
TH TOAJICHA HA KapaJbHY Ta BiJHOBIIOBAIHHY.

BucnoBku. Omxke, oxopoHHa  (QyHKIIsS
aIMIHICTPAaTHBHOTO IpaBa, Ha HAIle TTepEeKOHAHHS,
€ HampsIMOM BIUIMBY W€l Tajy3i mpaBa, SKUA Mae
MOTepeKyBaIbHUM, TPHUIUHAIOYNH, BiTHOBIIO-
BaNlbHUM,  3a0e3mevyrounii  NPUTATHEHHS 10
aaMIHICTPAaTHBHOI BIAITOBIMAIHLHOCTI Ta HaKJIaJCH-
HS aIMIHICTPAaTHBHOTO CTATHEHHS XapakTep.

OzHakamu 1i€l  QYHKIii  agMiHICTPATHBHOTO
IpaBa €:

1) mepMaHEeHTHICTh MOMEPEMKYBAIBHOTO BILTH-
BY Ha CYCILIbHI BITHOCHHHU, SIKi CTAHOBJIATDH TIPE.l-
MET MPABOBOT0 PEryTIOBaHHS i€l ramysi;

2) CUTYaTUBHICTD 3aiSTHHS MPUMYIIYBaJIbHOTO,
BIJHOBJIIOBAJIbHOTO Ta MPUIMHIIOYOrO BIUIUBY Ha
Cy0’eKTIB CYCHiIbHI BiJHOCHHH, 5Ki CTaHOBJISTH
IpeAMET IPaBOBOIO PETYJIIOBAHHS L€l ramysi;

3) crenudiuHnid xapaktep 3a0e3neueHHs MpU-
TATHEHHS 70 aJIMIHICTPATUBHOI BiIIIOBiIaTPHOCTI;

4) MOXKJIMBICTH BapiaTHBHOCTI 3aCTOCYBAHHS 3a-
XOZIB BIUIMBY Ta aJMIHICTPaTUBHUX CTSTHEHb 3a-

JOKHO  BiJi  BIKOBOTO  KPHUTEPiIO
aZMIHICTPaTUBHOI'O TIPABOMOPYIICHHS.

Bungamu oxoponHoi GyHKIIT aAMIHICTPaTUBHOTO
npaBa MOXKHA Ha3BaTH NMPEBEHTHBHY Ta 3aXHCHY,

cy0’exTa

sKa y CBOIO 4epry MO)ke OyTH TOJIiJIeHa Ha Kapalb-
HY Ta BiJJHOBJIIOBaJIbHY.
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Purpose: in the article theoretical and legal aspects of a protective function of Administrative Law have
been analyzed; attention has been focused on its concept and attributes. Methods: dialectical, as well as
logical methods: analysis, comparison, generalization. Results: the concept and types of a protective
function of Administrative Law have been clarified, its attributes have been considered. Discussion: the
concept and preventive, discontinuing, restorative, ensuring the bringing to administrative liability and
imposition of administrative penalty nature of the protective function of Administrative Law.

A protective function of Administrative Law, in our opinion, is the direction of this field of law influence,
which has its preventive, interrupting, restorative, ensuring the bringing to administrative liability and the
imposition of administrative penalties nature.

Attributes of this function of Administrative Law are:

1) the permanence of preventive influence on social relations, which constitute the subject of legal
regulation of this field of law;2) the situational nature of the use of coercive, restorative and suppressive
influence on subjects of social relations, which constitute the subject of legal regulation of the field of law;3)
the specific nature of ensuring the bringing to administrative liability;4) the possibility of variation in the
application of measures of influence and administrative penalties, depending on the age criterion of a
subject of an administrative offence.

Types of a protective function of Administrative Law can be preventive and security, which in turn can be
divided into punitive and restorative.We think that in the context of understanding the function exercised by
Administrative Law to ensure the proper implementation of its subjects’ rights, freedoms and obligations in
conditions of their lawful and unlawful behaviour, the meaning of protective and security functions is
identical. We keep in mind that considering the first one only as protection in sense of preventive or the
second one in the sense of bringing to legal liability is too narrow of its understanding.

In our opinion, the protection of rights, freedoms, that is, the performing of the protective function by law
is carried out not passively as a preventive mechanism of non-interference control of social institutions that
under their lawful implementation, which is more likely to reveal the preventive function of law, but not the
protective. We believe that the protective function of Administrative Law acts both in the lawful and unlawful
“environment” for the implementation of rights, freedoms, prohibitions and obligations of the subjects of
administrative-legal relations.

In the first case, its nature is preventive, since the very existence of the rules of Administrative Law on
those or other prohibitions for their observance, a procedure for the use of rights and fulfillment of duties, as
well as measures of administrative warning, measures of administrative discontinuing, administrative
penalties, as well as measures to ensure the proceedings on administrative offences and administrative
restoration measures already has a protective influence on the subjects of administrative-legal relations.

In the second case, it is a reaction to non-compliance with prohibitions, violations of the order to use
rights or fulfilment or, in general, non-fulfilment of duties.

Keywords: a function of law, a function of Administrative Law, a protective function of Administrative
Law, attributes of a protective function of Administrative Law, types of functions of Administrative Law.
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