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Aim: is to determine, with the help of socio-psychological approach, the place and role of the person as
the acquirer and implementer of fundamental rights and freedoms in the context of the processes of
European integration of Ukraine. Methods of research: general scientific research methods: analysis,
synthesis, refinement, and special methods: juristical — comparative legal, judicial statistics, interpretation
of the norms of law; psychological — content analysis of documents. Discussion: analyzes the scientific
approaches of possibilities to use the socio-psychological approach in the law. In particular, in connection
with the signing of the agreement between Ukraine and the European Union, at the time of rethinking the
place and the role of a person in law. This problem was clearly manifested, in particular, in the context of
solving scientific and practical issues concerning the situation with the negative consequences of terrorist
acts in the Donbas. Conclusions and perspectives of research: we found out that if we will using the socio-
psychological approach in Ukraine it will lead to the revaluation about the place and the role of a person in

the law.
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Introduction. Ukraine is well on its way to the
European Union. The issue of Ukrainian legislation
adaptation to EU legal standards is extremely topi-
cal at present. In particular, genuine rethinking and
profound comprehension of the place and role of
fundamental rights and freedoms of human beings
in the context of integration processes.

Ukrainian law is based on such fundamental
principles as the rule of law and that of humanism.
Scholars treat these principles in different ways,
depending on the sphere of their application, focus-
ing on different aspects of these principles. Howev-
er, the most important principle is the declaration
that everyone is equal before the law and that hu-
man rights protection is our priority. Humanism in
psychology is a display of human consciousness
which is expressed in the attitude to a human being
as the highest social value recognising him or her as
a personality that holds the right to liberty, pursuit
of happiness and comprehensive development of
their personality [1]. Thus, one can confirm that the

legal norms regulate public reality the centre of
which is its bearer and realiser —a human being.

It should be underscored that the military ag-
gression of the Russian Federation today accompa-
nied by numerous terroristic acts has become a
strong impetus for activization of various aspects of
scientific and practical issues in studying terrorism
as a phenomenon. In particular, there can be diver-
gencies in the approaches to comprehension of
terrorism as a phenomenon which led to differen-
cies in terrorism interpretation that resulted in
varioout terrorism interpretations within the limits
of law application. Thus, upon analysing peculiari-
ties of civil proceedings with regard to payment of
damages caused by a terrorist act there are grounds
to affirm that the percentage of positive court
judgments [2] increases on condition that the legis-
lation is applied which does not concern the sphere
of terrorism whereas terrorism is interpreted as a
natural calamity that to some extent simplifies the
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procedure for realizing the law norms for payment
of damages caused as a result of a terrorist act.

On the other hand, there are grounds to affirm
that as soon as the military aggression of the Rus-
sian Federation is terrninated, the scope of terrorist
activity might considerably decrease, however
terrorism itself will not disappear entirely and
therefore in order to minimize its negative conse-
guences we should not only deepen our scientific
knowledge but shall also strive to applying the
newest achievements in this sphere introducing
interdisciplinary approaches.

The point of intersection in this case will be per-
sonal non-property rights as one of the embodi-
ments of fundamental rights the study as practical
resolution of their numerous violations is almost
unavailable in Ukrainian science.

Analysis of recent research and publications.
Such scholars as V. V. Kopeichikov, V. F. Pohorilko,
P. M. Rabinovych have been developing the theory
of human rights in contemporary Ukrainian science.
K. H. Volynka, O. V. Dombrovska, I. Ya Seniuta,
0. B. Horova and others were doing research into
certain aspects of human rights. However, there are
very few research works in history of development
of human rights notwithstanding the fact that within
the borders of contemporary Ukraine such institutes
as people’s law, refusal from death penalty, belief
tolerance, election of judges, have existed for a
long time [3].

Theoretical analysis of literature in the field of
personal non-property rights to life, health, personal
immunity allows us to assert that it is becoming
more popular as the number of research works
dealing with these themes is growing.

At the same time the aspects determining the
norms with regard to the terms of these rights func-
tioning as well as certain moments of their viola-
tion, in particular establishment of the moment
when the right to their defence arises shall be sub-
ject to discussion [4, 5].

This research had as its basic provisions of posi-
tive conceptual approach based on which we can
use psychological instrumentation. In addition it is
a positive approach which is the foundation of con-
temporary legislation in the field of personal non-
property rights.

Psychological aspects in law as a whole found
their reflection in works of well-known foreign
psychologists, sociologists, lawyers, historians.
Thus, fear of death and libido as drivers of changes
serves as a regulator of social conduct of a human
being [6], indicating herewith the tremendous role
of its architectonics [7].

Psychologists suggest that the influence of law
on a person should be considered in its onto - [8, 9]
and phylogenesis. The evolution of law influence
on shaping human behaviour is determined by legal
and existential anthropology. Scholars indicated
that

we should speak prima facie about a personality
as the central figure. The most important conclu-
sion is that a person is one’s own master as the
central figure who possesses his own internal self -
regulator of conduct. Meanwhile they did not ex-
clude a considerable influence of masses on the
formation and development of normative and non-
normative human behaviour [10].

In the sphere of terrorism issues contemporary
researchers focus on the conceptual framework
since major points of qualifying the actus reus of a
criminal offence lie here. These issues are dealt
with by P.P. Andrushko [11], whereas another
scholar, V. F. Antypenko who used to be head of
the Security Service of Ukraine Antiterroristic Cen-
tre holds that this criminal offence, unlike others is
especially dangerous as it applies psychological
techniques (intimidation, blackmail, etc.) [12].

Discussion. Researchers of theory and history of
human rights development mainly focused on dis-
closure of different aspects of public political struc-
ture ignoring such peculiarities as psychological
mechanisms of creating «respecty», «life valuesy,
«dignity», that is of such legal categories without
which it is impossible for a human being to exist in
contemporary life. Interpretation of these categories
is based on traditional customary law.

It is due to this, determination of the degree of
the damage inflicted by a criminal offence pos-
sessing features of a terroristic act, respectively, is
determining damages. According to M. Fuko, «it is
gasier to understand the meaning of many things
moving backwards. The key to understanding law
is lawlessness» [13], thus, if it is impossible to
calculate the degree of suffering, one should move
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to the reverse and construct the reason why the
damage was inflicted.

For the most part, civil lawyers were dealing
with tort obligations concerning payment of moral
damages for the sufferings caused by crime com-
mission to a natural person’s non-property rights.
Scholars consider that the main issue is subjective
evaluation of the «scopex» of sufferings as a conse-
guence of violation of the rights as a result of crime
commission as the degree of compensation for the
violation [14]. Civil lawyers’ discussion continues
unabated with regard to ways and means of calcu-
lating the compensation. Traditionally such calcula-
tion provides the version of material compensation
including expenses on the part of the state for the
treatment of a person with the status of a hostage,
which also includes psychotherapy, etc.

In particular, in Explanatory Note to draft law
Ne 8337 of 04.05.2018 «Draft Law on Introducing
Amendments to the Law of Ukraine «On Terrorism
Combating» (with regard to the bases of social
protection of hostages) it is proposed to legislative-
ly guarantee the right of a released hostage to prior-
ity free medical services in the institutions of health
protection of state and communal ownership. It is
established that medical services to such persons
shall be provided by institutions of health protec-
tion of all forms of ownership without delay. The
Law envisages that the state shall guarantee to these
persons full, without delays, characterized by con-
tinuity medical rehabilitation, which includes a
possibility to receive the necessary medical and
psychological assistance after release [15].

The Verkhovna Rada of Ukraine Statement «On
Derogation of Ukraine from separate international
obligations determined by International Covenant
on Civil and Political Rights and the Convention
for the Protection of Human Rights and Fundamen-
tal Freedoms», approved by the Resolution of the
Verkhovna Rada of Ukraine Ne 462-VIII of
21.05.2015 stated derogation from a number of
international commitments of Ukraine. However,
such derogation is not allowed from fundamental
norms-principles, including prohibition of arbitrary
deprivation of liberty. This is what exactly concerns
the issues of hostages of the temporary occupied
territories. This issue has been recognized as one of

the key ones concerning hostages on the temporary
occupied territories. This issue has been recognized
as one of the key issues in the sphere of counteract-
ing the Russian Federation’s military aggression
against Ukraine and protection of human rights of a
person and citizen. Indeed as a result of military
actions in the east of Ukraine there are massive
violations of human rights to freedom and personal
security. Meanwhile the existing legal mechanisms
of reaction to such violations are limited and insuf-
ficient [16].

Avrticle 8 of the Constitution of Ukraine directly
designates that the principle of the rule of law is
recognised and effective, that not a single person
shall be above law, no one can be punishable by the
state only for a violation of a law and respectively
no one may be convicted for a violation of a law,
only pursuant to the procedure envisaged by
law [17].

Chapter 2 of the Constitution deals with rights,
freedoms and duties of a person and citizen, where-
as major attention should be focused on such rights
that provide for ensuring existence of a human
being in society, regulation and ensuring individual
and social aspects of a human being in society with-
in legal framework [17].

Article 23 of the Constitution of Ukraine pro-
vides that a human being has the right to free and
comprehensive development of his or her personali-
ty [17].

It is worth emphasizing that we have in mind a
personality when we designate that a person that
has legal capacity enters into legal relations. The
issues concerning personality were most assiduous-
ly studied within the framework of humanistic di-
rection of psychology by G. Allport and K. Rodgers
who designated that it had a structure and laws of
development. Soviet psychologists
S.L. Rubinstein [18] and A. Leontiev [19] empha-
sized that a personality exists and is developing due
to the processes of interiorisation and externaliza-
tion, which is impossible without availability of
consciousness and self-consciousness.

One of the founders of proactive approach in
psychology Rubinstein affirmed that due to their
activity people interact with the outside world and
therefore while socializing they learn the norms of

Opuduynruti sicHuk 3 (48) 2018 197



KPUMIHAJUIBHE ITPABO I KPUMIHOJIOT'T51

morale due to which they acquire capacity to have
legal capacity in legal framework, that is, acquire a
possibility to become a participant in legal relations
including the civil ones.

In the classical theory of law it is acceptable to
analyse fundamental psychological and social-
psychological mechanisms of law application [20,
22]. Although social historical evolution processes
and analysis of the practice of law application give
all grounds to affirm that for better efficiency of
understanding law and thus, realization within the
limits of law application by specialists and preven-
tion of committing offences one should make sense
of social and psychological mechanisms of mutual
influence of law and personality [23]. Legal psy-
chology in its general part treats the data of scien-
tific and practical problems which are devoted in
particular to studying legal conscienciousness [24,
25].

At the same time one can affirm that the level of
research into certain issues of psychology of law
which lie in the sphere of practical application of
such knowledge is insufficient. In other words, for
more profound understanding the processes of legal
socialization of a personality, interiorization and
influence of law on the normative behaviour of a
personality one should perceive the mechanisms of
influence, in particular, of the moral norms which
are generated «by default» during interaction of
people and law and in such manner «to sew togeth-
er» the knowledge of scope of rights and duties of a
human being and citizen.

Proceeding from the provisions proposed within
the framework of a «positive» approach in Ukraini-
an law, scholars started from the notion «personali-
ty» [26], which was initiated and rather widely used
in the soviet doctrine in civil law. This notion was
controversial and disputed in particular within the
framework of differentiation between the notions
«persony, «individuumy, «personality» which were
treated as identical. In contemporary civil law these
notions acquired the only definition — «natural per-
sony.

At the same time it should be noted that the no-
tion «personality» belongs exclusively to the sphere
of psychology from which it had been borrowed but
without the psychological features characterising it.

It was V.V. Lazarev who analysed in detail so-
cial and psychological aspects of law applica-
tion [22]. In his monograph he researched social

and psychological determinants of law application,
its normative law application and motivation to-
gether with value orientations. The author proves in
a convincing manner that application of scientific
achievements of various branches of psychology is
necessary due to the fact that it allows to trace
tendencies of changes both in mass psychology and
individual one. Therefore, law as a science as well
as an embodiment of law creative and law applica-
tion activity shall be more perceptive to global
tendencies to changes.

Fukuyama remarked that public institutions act-
ing beyond the state ones, the so called «superstruc-
tures» are supported by human customs, traditions
and moral foundations and have more influence on
human behaviour. Fukuyama’s major idea is that no
activity is possible without social interaction [27].

Specificity of the dynamics of existence and de-
velopment of referent groups discovered and ana-
lysed by American psychologists H. Hyman and
M. Sheriff allow us to agree with Fukuyama’s con-
clusion.

In other words, studying social and psychologi-
cal aspects of law application will allow law as a
branch of science to a greater extent realise its
prognostic function, in so far as it will allow law
not only study models of lawful and unlawful con-
duct but also but also create and introduce these
models for the purpose of strengthening one model
and quantitative and qualitative changes of another
model.

For Ukraine in conditions of Russian Federa-
tion’s military aggression and numerous terrorist
acts on the occupied and annexed territories the
model is protection of fundamental rights, in par-
ticular personal non-property rights that ensure
physical and social survival. Thus it is time to
spread and make popular legal popularisation of
legal personality in society, the so-called «Ameri-
can» way which tends to give priority to a personal-
ity. Although this way is a debatable issue as Fuku-
yama warns about American legal capacity in the
sphere of protection of individual personal non-
property rights.

The knowledge of fundamental rights and free-
doms of a human being and citizen, awareness of
their significance will result in rapid growth of
interest to their protection primarily by means of
resolving conflicts by mediation or other ways of
alternative dispute resolution.
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At the same time the subject matter of legal psy-
chology rictly limits studying peculiarities of func-
tioning «human being — law» system leaving be-
yond it a considerable number of issues unresolved.

Thus, scientific literature dealing with research
into personal non-property rights in legal field in
particular in the sphere of determining such issues
ars calculating damages inflicted by crimes that can
be listed as terroristic requires detailed elaboration
and specification that can become possible due to
involvement of psychological methods.

The conceptual approach of law enforcers that a
criminal offence qualified as «terrorismy is «a natu-
ral disaster» of its kind provides a possibility, pro-
ceeding from provisions of the Code of Civil De-
fence of Ukraine (Law of 2.10.2012 year Ne 5403-
V1), which entered into force on 1.07.2013
year» [28] of fast and efficient dealing with issues
related to determination of damages incurred by the
terroristic act in accordance with procedural mech-
anisms prescribed in detail. However, at the same
time a law enforcer, for the purpose of comprehen-
sive protection of the victim’s rights is compelled
to move beyond the limits of the legislation of
Ukraine in the sphere of defence of criminal of-
fence victims if that offence has the features of a
terroristic act. Thus the analysis of the practice of
defence of the rights of terroristic acts victims al-
lows us to conclude that there is no standard con-
cept of legal mechanism of their defence, and the
court is compelled to elaborate new models of re-
solving conflicts of a similar kind.

Conclusion and prospects for development.
Thus, in addition to scientific and practical issues
that were caused by the military aggression of the
Russian Federation on the designated territories and
belong to the sphere of criminal law, there appeared
a huge complex of problems in the sphere of civil
law, in particular concerning the damage inflicted
as a result of a terrorist act.

The analysis of legislation of Ukraine in the
sphere of terrorism combatting has indicated that
there appeared a tendency in Ukraine aiming to
eliminate negative consequences of this criminal
activity aimed primarily at social protection of
violated personal non-property rights (hostages).
This testifies to confident transference of law mak-
er’s attention and efforts concerning protection of
property rights and freedoms of a human being and
personality. In such a way Ukrainian law once

again focuses on priority with regards to the protec-
tion of human rights and personality’s interests. In
particular according to the practice of contemporary
Ukrainian law there is growing demand for reinter-
preting such personal non-property rights which
ensure natural existence and social being of a per-
son.

Change of a paradigm, focus of the law on a
person and his or her fundamental rights aims at
considerable changes of the situation of legal ano-
my that caused the appearance of extralegals in
Ukraine.
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X. K. Co0o10BHIKOBA
MPOBJIEMHU AJJANITALII 3BAKOHOJABCTBA YKPAITHHU 10 3AKOHOJABCTBA €C:
JIIOI[I/IHOHEHTPI/ICTCBKI/IFI XTI

KuiBchknit HantioHansHuit yHiBepcuTeT iMeHi Tapaca LlleBuenka
ByJ. Bonogumupceka, 64/13, 01601, Kuis, Ykpaina
E-mail: krissolod.kks@gmail.com

Mema: susnauumu 3a 00NOMO2010 COYIANLHO-NCUXONIO02IUHO20 NIOX00Y Micye | poib T0OUHU K HAOY8aya
ma peanizamopa 0CHOBONONONCHUX NPAs i c60000 6 Kowmexkcmi npoyecie egpoinmezpayii Yxpainu. Memoou
00CNIIOMNCEHHA: 3A2ANILHOHAYKOBI. AHANI3, CUHIE3, YMOYHEHHs, Mad CHeYidlbHi: I0PUOUYHI — NOPIGHSIbHO-
npagosuti, cyoo8oi CMamucmuKy, miyMadyeHHs HOPM NPasd;, NCUXON02iYHi — KOHMEHM-AHANI3 OOKYMEeHmI8.
062060penns: npoananizo8aHo HAYKOGI NiOX00U MONCIUBOCEU 3ACMOCY8AHHS COYIATbHO-NCUXOIOIUHO20
nioxody 6 npasi. 30xkpema, y 36 513Ky 3 nionucanuim Yeoou Yxpainu 3 €sponeticoxum Coroszom, Ha uaci
nepeocmucienus micys i poai moounu 6 npagi. Jana npobrema Hausckpagiuie nposeunacs, 30Kkpema, 8
KOHMeKCmi  BUPIUeHHA HAYKOBO-NPAKMUYHUX NUMAHb, WO CMOCYIOMbCA CUmyayii 3 HecamusHUMU
Hacaiokamu mepopucmuunux akmie Ha /Jonbaci. Bucnoexku i nepcnekmueu 00Cnioxiceny: 8UAGNEeHO, Wo 3d
00NOMO2010 COYIANLHO-NCUXON02TUHO20 NIOX00Y 8 YKpaini 30iliCHIOEMbCS nepeoyinKa Micys i posi ToOUHU 8
npasi.

Knrwouosi cnoea: aoanmayis, 0CHOBONONONCHUU, NPABO, COYIANLHO-NCUXOLOSIUHUL, 0COOUCMICD,
mepopusm, 2yMaHizm.

K. K. CoslonoBHHKOBA
MMPOBJIEMbI AJAIITAIIUA 3AKOHOJATEJIbLCTBA YKPAUHBI
K 3AKOHOJATEJIbCTBY EC: YEJIOBEKOPUEHTUPOBAHHBIN ITOJIXO

KwuiBcbkuit HarionansHui yHiBepcuTeT iMeHi Tapaca IlleBuenka
ByJ)1. Bomomumupceka, 64/13, 01601, Kuis, Ykpaina
E-mail: krissolod.kks@gmail.com

Ilenv: onpedenumsv ¢ HOMOWDBIO COYUANLHO-NCUXONIOSUHECKO20 HOOX00A Mecmo U pOlb YeN08eKd,
umeroujec0  OCHOBONOJNIOJICHbIE Npasd U  CB0000bl, peanusylouje2o Uux 6 KOHMEKCme Nnpoyeccos
egpounmezpayuu  Yxpaunvl. Memoowvl uccnedoganus: odOwjeHayyHvie: aHAIU3, CUHINE3, YMOYHEHUue;
cneyuanbHule: 10pUOUiecKue — CpasHUMeNbHO-NPAGo6ol, CYOeOHO CMAMUCMUKY, MOJKO8AHUE HOPM NPAsa;
NCUXON02UYECKUL — KOHMEHM-aHanu3 00Kymenmog. Qbcyscoenue: 6 cmamve U0Em peub npo 603MONCHOCIU
UCHONBL30BAHUSA COYUATLHO-NCUXON0SUUECKO20 n00X00a 8 npage. B uacmmnocmu, 6 Konmexkcme noORUCAHUS.
Yxpaunou Coenawenus ¢ Esponesickum Coro3om, axmyanen nepecmomp mMecma u poau 4eloeexka 8 npase.
Hannas npobnema sipue 6ce2o npossuUNacy 6 cghepe peuieHus Hay4Ho-npaKmuieckux 60npocos, KacamenoHo
CUmyayuu ¢ He2amusHuLIMU HOCIeOCMBUAMU MEPPOPUCTIUYECKUX akmos Ha [lonbacce. 3akniouenue u
nepCneKmuebl  UCCAEO06AHUIL:  YCMAHOGIEHO, UMO  COYUANLHO-NCUXONO2UYECKUL  No0X00  0aém
603MOJICHOCTG NEPEOCMBICICHUS BANCHOCIU MECMA U POTU YeNl08eKA 8 YKPAUHCKOM Npase.

Knwuesvie cnoga: aoanmayusi, OCHOBONONONCHVIU, NPABO, COYUANLHO-NCUXONOSUHECKUL, JUYHOCTMD,
meppopusm, eyMAHU3M.
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