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Purpose: the paper provides an overview of the approaches, existing in scientific world of Business Law,
toward construction of the business and legal liability notion and identifies the lack of such definition in the
Commercial Code of Ukraine. Methods: phenomenological; hermeneutic; comparative-legal; sociological;
logical; dialectical. Results: in the course of the study, there have been defined the principles, limits and
subjects of application of business and legal liability, there has been set out the possibility to exercise
application of the pre-trial procedure for business and legal liability, envisaged by the legislation. The
author also establishes factual and legal basis for application of business and legal liability. Discussion: the
paper examines the rules of the Constitution of Ukraine with regard to impossibility to hold a person legally
liable through the prism of the rules of the Commercial Code of Ukraine and states the fact of existence of a

certain collision in this situation.
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Introduction. The question of business and le-
gal liability in Business Law has a special place as
it is designed to facilitate identification, bringing to
an end, and prevention of offences in such areas as
economy management, protection of rights and
legal interests of business entities and other partici-
pants of the economy management relations. Busi-
ness and legal liability has an important role in the
mechanism of the legal governing of business rela-
tions. Notwithstanding the sufficient number of
scientific studies focused on the abovementioned
question, there emerge certain problems in terms of
exercising of this type of liability.

Analysis of the research and publications. So
far, certain aspects of application of business and
legal liability have been highlighted in the scientific
works of S.M.Bratus, Yu.A. Vedernikova,
V.V. Kopeichikova, V.K. Mamutova, V.S. Martemianova,
R.B. Shyshka, V.S. Scherbyna, S.Yu. Yushyna, etc.

Research tasks. The objective of the paper is to
define, based on the effective legislation of
Ukraine, the peculiar nature and grounds for appli-
cation of business and legal liability.

Research results. Following the Commercial
Code of Ukraine (hereinafter referred to as CC of
Ukraine), which is an essential regulatory legal act
in the field of economy management, the term of
business and legal liability is used but the definition
is not provided. Proceeding from the provisions
thereof it is necessary to distinguish the notion of
business and legal liability and the notion of re-
sponsibility in the economy management sector,
with the latter having a broader meaning insofar as
the civil, administrative, and criminal liability may
apply in the economy management sector.

0.0. Melnyk defines business and legal liability
as enforceable by the State measures that are set out
by law or an agreement and affect an offend-
er [1, p. 63].
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M.S. Maleiin considers that business and legal
liability is a legal relation arising on infringement
of obligation set forth by law or an agreement that
manifests in a unfavourable for an offender form
through condemnation of the guilty behaviour,
property consequences, which occurrence may be
subject to public enforcement [2, p. 19].

In O.A. Zayarnyi’s opinion, business and legal
liability is an obligation envisaged by the rules of
law or terms of an agreement, which a non-
breaching party or a competent public authority
may impose on the participant of economy man-
agement relations who has committed an offence,
the fulfilment of which would result in influence of
its economic interests and gives rise to negative
property  and organisational consequenc-
es [3, p. 112].

Following the analysis of definitions of business
and legal liability, it may be concluded that it im-
plies taking measures of negative nature towards an
offender.

The business and legal liability arises upon in-
fringement of the rules of carrying out business
activities or upon failure to perform or undue per-
formance of the business obligation, i.e. for com-
mitment of an offence related to economy man-
agement.

Considering specific aspects of application of
business and legal liability, it is necessary to estab-
lish a correlation of the terms «business and legal
liability» and «business penalties». Thus, following
V.S. Scherbyna’s view, the legal means of business
and legal liability (both the form of exercising lia-
bility and at the same time the scope of liability) are
penalties, indemnity of losses and operative busi-
ness penalties applied to participants of business
relations for failure to perform or undue perfor-
mance of organizational and business obligations,
and administrative business penalties applied to
economic operators for their having infringed the
rules of carrying out business activities, and have
public and legal nature [4, p. 10].

The business and legal liability is characterized
by possibility of application thereof both upon the
initiative of a non-breaching party or other partici-
pant of business relations, and upon the initiative of
the designated public authority or local authority
(administrative business penalties).

The business and legal liability shall be exer-
cised in the course of the law-enforcement activity
with adherence to certain procedural arrangements
and forms [5, p. 432]. Consequently, the procedure
for penalties to be applied depends on the type and
form of business and legal liability:

- pre-court legal procedure or court procedure;

- directly by creditor in a prompt manner;

- specific — by designated local authori-
ties [6, p. 147].

Another peculiar feature of application of busi-
ness and legal liability shall be an option to apply a
pre-trial procedure for exercising business and legal
liability. Therefore, pursuant to Article 222 of CC
of Ukraine, the business relations participants that
have infringed property rights or legal interests of
other subjects shall be obliged to restore them not
waiting for a claim to be made or an action to be
taken against them. If it is necessary to indemnify
losses or apply other penalties, an economic opera-
tor or other legal entity — a participant of business
relations, whose rights or legal interests have been
breached, in order to directly settle a dispute with
an offender thereof, may submit a claim unless
otherwise is provided by the law [7].

However, this rule is non-mandatory and does
not require a pre-trial procedure of exercising of
business and legal liability.

Pursuant to Part 3 of Article 216 of the Com-
mercial Code of Ukraine, the principles of applica-
tion of business and legal liability shall be:

1) a non-breaching party shall be entitled to in-
demnity of losses irrespective of whether there is a
relevant clause in the agreement; the producer’s
(seller’s) liability for substandard quality of prod-
ucts, set forth by the law, shall also apply irrespec-
tive of whether the agreement contains the specific
clause about this;

2) the fact of payment of the penalties for in-
fringement of obligation and indemnification of
losses shall not relieve the offender, without other
party’s consent, and shall be subject to specific
enforcement;

3) it shall be inadmissible for a business agree-
ment to contain clauses about exclusion or limita-
tion of the producers’ (seller’s) liability for a prod-
uct [7].
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Following V.S. Scherbyna view, the main caus-
es of the problems of application of business and
legal liability comprise: 1) multi-faceted functional
designation of business and legal liability in the
mechanism of legal regulation of business relations;
2) lack of the uniform legislative and doctrinal
approach in terms of establishment of the legal
content of this type of liability; 3) diversity of
forms of exercising of business and legal liability
and manifestation of economic consequences there-
of; 4) broad spectrum of the subjects of business
and legal liability and grounds for the application
thereof; 5) lack of clearly defined legislative limits
of business and legal liability; 6) insufficient level
of legal regulation of peculiarities of business and
legal liability in specific types of business relations,
including organizational and business ones;
7) diversity of viewpoints on the ways of imposi-
tion business and legal liability [8, p. 411-412].

The factual grounds for application of business
and legal liability shall be the committed offence:
contractual (arises in the event of failure to perform
the conditions of an agreement), non-contractual
(infringement of the legislation on protection of
economic competition).

According to the general rule, the basis for ap-
plication of business and legal liability shall be the
provision of law. It means that in order to make
application of business and legal liability enforcea-
ble there shall be certain regulatory legal acts that
will capture the category of «business and legal
liability» and the terms, basis, and forms of applica-
tion thereof. Within the scope of Business Law,
such regulatory legal acts are the Commercial Code
of Ukraine and sectoral laws (for example, the Law
of Ukraine «On Protection of Economic Competi-
tiony).

Meanwhile, in the Business Law not only may
the law be the basis for application of business and
legal liability but also a commercial agreement. In
some cases, the law only defines the type and the
size of business penalties (for example, Part 1 of
Article 231 of CC of Ukraine: with regard to certain
types of obligations the law may provide for the
size of business penalties which may not be
changed under the agreement by parties (if at least
one party is an economic operator belonging to the

public sector of economy, the infringement related
to performance of public contract shall be financed
at the expense of the State Budget of Ukraine or at
the expense of the public credit; Part 2 Article 238
of CC of Ukraine: administrative business penalties
may be established solely by the laws) [7]. In other
instances, it is envisaged that if the size of the pen-
alties is not set out, the penalties shall apply accord-
ing to the size as set forth in the agreement. At the
same time, the agreement may set out the size of
the penalties as percent of the amount of the non-
performed part of obligation or as a certain mone-
tary sum, or as percent of the sum of obligation
irrespective of the extent of performance thereof, or
as a many-fold size of the value of the goods
(works, cervices) (Part4 Article231 of CC of
Ukraine). The Commercial Code of Ukraine pro-
vides that only those operative business penalties
may apply to the breaching subject of the business
obligation, the application of which is stipulated by
agreement (Part 2 of Article 235 of CC of Ukraine)
[7]. Also, a court decision may serve as a basis for
determining of the size of business penalties (in the
event of failure for the parties to achieve consensus
as to the business penalties to be set out and the size
thereof, the dispute may be settled according to the
court procedure upon the claim of any interested
party in line with the requirements of the Commer-
cial Code of Ukraine (Part 5 Article 231 of CC of
Ukraine) [7].

Based on the analysis of the stated provisions of
the Code it may be concluded that the grounds for
application of business and legal liability may be
either a law or an agreement exclusively, or both
law and agreement jointly.

In the process of application of business and le-
gal liability, the question of determining of the
limits of business and legal liability plays an im-
portant role. Therefore, pursuant to Article 219 of
CC of Ukraine, an offender shall be liable to the
full extent of its assets based on the right of owner-
ship, economic management assigned to the of-
fender, or operative management of property, for
the failure to perform or undue performance of
business abligations or for the breach of the rules of
carrying out business activities, unless otherwise is
established by this Code or other laws. The found-
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ers of an economic operator shall not be liable for
the obligations of this operator save for the cases
stipulated by the law or statutory documents on
setting up of this entity. If unlawful actions (inac-
tion) of other party to an obligation have facilitated
commitment of an offence, the court may reduce
the size of the liability or relieve the defendant from
the liability [7].

If this is the case, it is important to determine the
limit of the responsibility of a public authority or a
local authority that have become founders of public
company or public utility company, or the founders
of an additional liability company, unlimited part-
nership or limited partnership, which provide for
subsidiary liability of the founders thereof.

Another important question when business and
legal liability applies is the analysis of Article 61 of
the Constitution of Ukraine under which no one
may be brought twice to legal liability of one type
for the same offence. The legal liability of a person
shall have an individual nature [9].

Proceeding from this rule of the law, business
and legal liability is also a variety of legal liability
insofar as it is captured at the legislative level in the
Commercial Code of Ukraine.

However, there are certain provisions in CC of
Ukraine which do not comply with Article 61 of the
Constitution of Ukraine, in particular:

1) if the penalties are established for the failure
to perform or undue performance of an obligation,
the losses shall be indemnified in the scope not
covered by the penalties (Article 232 of CC of
Ukraine);

2) the operative business penalties may apply
simultaneously with indemnification of losses and
recovery of penalties (Article237 of CC of
Ukraine);

3) the administrative business penalty may apply
in the cases envisaged by law simultaneously with
other administrative business penalties set forth by
Article 239 of the Commercial Code of Ukraine
(Article 241 of CC of Ukraine) [7].

Therefore, the question arises as to whether it is
lawful to apply several types of business penalties
for the same type of an offence. According to the
author’s opinion, it is possible to apply the penalties
when one of them is deemed additional. Either, it is
possible if the subject imposing the recovery is

taken into account (creditor, public authority, court,
etc.), i.e. one subject may impose one type of penal-
ties.

Conclusion. Thus, application of business and
legal liability in the scope of Business Law has
certain peculiar features that depend on the subject
imposing certain type of business penalty, on the
type of a business penalty, and on the type of an
offence in the field of economy management (con-
tractual or non-contractual one). Notwithstanding
that the category of business and legal liability,
grounds for application thereof, limits and types of
business penalties have been captured in the Com-
mercial Code of Ukraine, there arise certain prob-
lems when business and legal liability applies.
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OCOBJIMBOCTI 3ACTOCYBAHHS T'OCITOJIAPCHKO-ITPABOBOI BIIIOBIJIAJIBHOCTI
3A YUHHHAM 3AKOHO/IABCTBOM YKPATHH

HamionansHuit aBianiiHAA yHIBEPCUTET
npoctiekT KocmonasTta Komapoga, 1, 03058, Kuis, Ykpaina
E-mail: yana_gorbatyuk@ukr.net

Mema: y cmammi asmop aHAni3YE ICHYIOYI 8 HAYyi 20CNO0APCbKO20 Npaga Nioxo0u 00 pPO3YMIHHA
NOHAMMSA 20CNO0APCLKO-NPABOBOI BIONOGIOANLHOCII MA GU3HAYAE GIOCYMHICMb BKA3AHO20 GUSHAYECHHS 8
T'ocnodapcvkomy kooekci Vikpainu. Memoou: ¢heHomeHON02IUHUL, 2epMEeHeBMUYHUL, NOPIGHAIbHO-
npaeosuil; coyionociuHul, aociunHul, Oianekmuunui. Pesynemamu: eusnaveno npunyunu, medci ma
cyO’ekmu  3acmocy8amnHs  20CNO0APCbKO-NPABO6oi  8iON0GIOANbHOCMI,  8KA3AHO  HA
3acmocysantsi 00Cy008020 NOPAOKY peanizayii 20cnooapcbko-npasogoi 8ionogioanvrocmi, nepedbayeHol
3GKOHO0A8CMBOM; HPOAHANIZ308aHO (DAKMUYHY ma OPUOUYHY RIOCMABU 3ACMOCYBAHHA 20CHOOAPCHKO-
npagosoi sionogioarvuocmi. Q02080peHHA: HeMONCIUBOCMI 08iul npumsazysamu 0coby 00 HPUOUUHOL
8i0n0gioanbHOCMi 00H020 8UAY 3a OOHe Ul me came NpagonopyuieHHs yepe3 npusmy Hopm I ocnodapcvroco
KoOexcy Yxpainu ma 6xazyemvbcs Ha iCHY8AHHA NeBHOI KO3 Y yiti cumyaysii.

Knrouosi cnoea: 2ocnodapcvko-npasosa GiON0BIOAIbHICMb, 20CNO0APIOGAHHA, WMPAMHI  CaHKyii,
BIOWKOOYBAHHS 30UMKI8, ONEPAMUBHO-20CNO00APCHKI CAHKYIT, AOMIHICMPAMUBHO-20CNOO0APCHKE CAHKYII.

MOIHCTUBICIND

Opuduynruti sicHuk 3 (48) 2018 143



I'OCIIOAAPCBHKE ITPABO

5. B. I'opOatiok
OCOBEHHOCTHU NPUMEHEHHU A X0O3ACTBEHHO-IIPABOBOM OTBETCTBEHHOCTHU
O JEACTBYIOIIEMY 3AKOHOJATEJILCTBY YKPAUHBI

HauumonanbHblil aBUalIMOHHBIA YHUBEPCUTET
npocrekt KocmonaBra Komaposa, 1, 03680, Kues, Ykpauna
E-mail: yana_gorbatyuk@ukr.net

Llenv: 6 cmamve aemop awarusupyem Cywecmsylowue 6 Hayke XO35[UCMEEHH020 Npasd Nnooxoovl K
NOHUMAHUIO  NOHAMUSL  XO3SAUCMBEHHO-NPABOBOL  OMEEIMCMBEHHOCMU U Onpedeisem OMmCymcmeue
YKazaHHo2o onpedenenus 6 XozsucmeeHHoOM Kooekce Ykpaunvl. Memoowvl: henomenonocuueckuil;
2epMeHesmuUYeckull,  CPaABHUMENIbHO-NPABOGOLl,  COYUONIOSUHECKU,  J02u4ecKutl,  OUanreKmuiecKutl.
Pe3ynomamel: onpedenenvl. NPpUHYUNBL, SPAHUYLL U CYOBLEKMbl NPUMEHEHUST XO3AUCMEEHHO-NPABOBOl
OMBEMCMBEHHOCMU,  VKA3AHO HA  BO3MOJICHOCIb NPUMEHEHUs. 00CYy0eOH020 NopsioKa pearu3ayuu
X03AUICIMEEHHO-NPABOBOLL OMBEemCmMEEeHHOCHIL, npedycmMompeHHouU 3aKOHO0AMENbCMBOM,
NPOAHATUUPOBAHDL  (hakmuyecKue U OpUOUdecKue OCHOBAHUSL NPUMEHEHUS. XO35UCMEEHHO-NPABOBOl
omeemcmeaennocmu.  Q0cyycoeHue: HeBO3MOICHOCMU 08aANCObl  NPUBLEKAMb JUYO K  IOPUOUYECKOU
0MBEMCMEEHHOCU 00H020 8UO0A 3d OOHO U MO Jce NPABOHAPYUICHUE Hepe3 NPU3MY HOPM XO03AUCMEEHHO20
KoOexkca VKpauHbl u YKazvl8aemcsi Ha CYuwecmeo8anue OnpeoeieHHol KOIIU3UU 6 MOL CUmyayuu.

Knrouesvle cnosa: xo3saiicmeenHo-npasosas 0OmeemcmeeHHOCb, X035IUCME08aHUe, WMPAQHble CAHKYUL,
so3MeweHue yuepoa, onepamusHO-Xo3sCMEeHHble CAHKYUY, AOMUHUCTPAMUBHO-X03UCTEECHHbLE CAHKYUU.
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