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The article presents the development of a new doctrine of the person concerned and a neutral sentence.
Particular attention is paid to the possibilities of improving the professionalism of the new doctrine of the
anticriminal and other types of antidelictual proceedings. Considered in detail are the provisions of the new
doctrine of establishing objective truth in an antidelictual case.
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10. O. /Ianueoosa

Pozeumoxk desikux 6a3ucHux NPUHYUNI6 AHMUKPUMIHATLHO20 CYOOUUHCMEA YKpainu

Y cmammi npedcmasneno po3eumox Ho80i OOKMPUHU NpudemHoi ocobu i HelumpanbHo2o 8upoky. Ocod-
JIUBY Y8A2Y NPUOLIEHO MOICTUBOCMAM 80OCKOHANCHHS HOBOI OOKMPUHU NPOPeCionaniamy 30IUCHeHH S aHmu-
KPUMIHAIbHO20 MA THWUX 6U0I8 AHMUOENIKMHO20 CYOOUUHCMEA. [{emanbHo po32usAHYMO NOJNONACEHHS HOBOI
OOKMPUHU BCMAHOBAEHH 00 EKMUBHOT ICIUHU NO AHMUOENIKMHIl CNPAB.

Knwuogi cnosa: npuuemna ocoda, HeumpanbHull 6UPoK, NPUHYUN npogecionanizmy cyoouuHcmed, nput-
YUn 6CMAHOBAEHHS 00 €EKMUBHOT ICIMUHU.

0. A. Jlanyeoosa

Pazeumue nexomopuix 6a3ucHbIX RPUHYUNOE AHMUKPUMUHATBHO20 CYOONPOU3800CMEA YKpauHvl

B cmamve npedcmasneno pazsumue HOB0U OOKMPUHBL NPULACIHO20 TUYA U HEUMPATbHO20 NPU208opd.
Ocoboe enumaHue yOeneHo S03MONCHOCIIIM COBEPULCHCMBOBANHUSL HOBOU OOKMPUHbL NPOPDECCUOHATUIMA
ocywecmeneHus AHMUKPUMUHATLHO20 U UHBIX U008 AHIMUOCTUKIMHO20 CYOONPOU3800cmed. JlemaivHo pac-
CMOMPEHbL NONONHCEHUSL HOBOU OOKMPUHBL YCIMAHOBIEHUS 00bEeKMUBHOU UCHUHBL NO AHMUOETUKIMHOMY 0eIl).

Knrouessle cnosa: npuuacmuoe 1uyo, HellmpaibHblll NPU208op, NPUHYUN NPODECCUOHATUIMA CYOONPOU3-

600077’1661, npuryun yCcmarnoej1eHusl 00bEKMUBHOU UCTUHBL.

Problem definition. In the new edition of the
Criminal Procedure Code of Ukraine, the legal reg-
ulation of the principles of the legal proceedings is
discussed in a separate chapter, which reveals the
essence of nominally 22 principles [6]. The part 3
of item 129 of the Constitution of Ukraine called
the 9 basic principles of legal proceedings [4] This
situation shows that the principles of legal proceed-
ings in the Criminal Procedure Code of Ukraine
quite rightly paid attention. In view of the above the
development of appropriate judicial principles of
the system to date does not lose its relevance.

Analysis of the latest researches and publica-
tions. In this regard, even in the thesis of
S. Kirichenko a new procedural status of the person
concerned was proposed [3, p. 183]. In the thesis of
A. Tuntula were made quite successful attempts to

revise or radically improve the principles of com-
petitiveness and of professionalism of anti-criminal
proceedings and to establish the objective truth in
this proceedings [12, p.17-20, 53-54, 155-156,
160-161]. These innovative approaches authors
have further developed and presented as interrelat-
ed doctrines of judicial principles such as the doc-
trine of the person concerned and a neutral judge-
ment [2, p. 64; 7; 8, p. 67-68; 10, p. 147-148, etc.],
the doctrine of the professionalism of the anti-
criminal and other types of anti-delictual proceed-
ings [2, p. 53-54; 7; 8, p. 109-110; 10, p. 148, etc.]
and the doctrine of establishing objective truth in
the anti-delictual case [2, p. 54-55; 7; 8, p. 119-120;
9, p. 81-84; 10, p. 148-150, etc.].

Designed by S. Kirichenko [3, p. 183] and by
A. Tuntula [12, p.160-161] and basically devel-
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oped by the author the doctrine of the person con-
cerned and a neutral judgment [2, p. 64; 7; 8,
p. 67-68; 10, p. 147-148, etc.] is based on the fact
that the concept of legal certainty applies to all sub-
jects of the anti-criminal proceedings and, above
all, to the persecuted and to the victim (the plain-
tiff). Any, and especially the final procedural deci-
sion on the anti-criminal proceedings shall be made
in a coherent and sufficient weight of evidence that
each individual evidence must also have the unity
of the main basis of legal properties (their rele-
vance, legitimacy, acceptability, purity, authentici-
ty). And as a result of a proper assessment of co-
herent and sufficient set of this kind of evidence the
judge will develop the inner conviction of the guilt
of a person — the indictment shall be passed, and if
the innocence of the person — the acquittal shall be
passed [2, p. 64; 7; 10, p. 147, etc.].

If the existing body of evidence is not sufficient
for the formation of internal belief judge both about
the guilt and the innocence of the defendant, the
acquittal should not be passed, as is required in vio-
lation of the part 3 of article 62 of the Constitution
of Ukraine (where in the context of the presumption
of innocence of talking only about, it is only the
fact that the doubt in favor of the accused, that
makes it impossible for the imposition in such a sit-
uation only the indictment, but does not specify the
need for decisions in this situation the acquittal) [4],
and the requirements of the part 4 of article 327
«Types of sentences» the Code of Criminal Proce-
dure of Ukraine in 1960 [5] and item 2 part 1 of ar-
ticle 373 «Types of sentences» the Code of Crimi-
nal Procedure of Ukraine in 2012 [6]. Carrying out
the final procedural decision on insufficient weight
of evidence is equivalent to the decision of the
judgment on assumptions, that is expressly prohib-
ited the by epy part 3 of article 62 of the Constitu-
tion of Ukraine [4].

In this case, to a well-known doctrine of «objec-
tive imputation of guilt» should be added the con-
cept of «subjective imputation of innocence», when
an innocent person — appears not on the basis of
sufficient and consistent body of evidence, but on
assumptions [1, p. 245; 2, p. 66; 7; 10, p. 148].

Therefore, in the case of an absence of evidence
as the guilt and the innocence of a persecuted per-
son (which is often the result of intentional acts of
the prosecuted person and their lawyer by «break-
down» of anti-criminal cases) not an insufficient

actually takes place (undefined) body of evidence,
which can determine the appearance of a certain le-
gal status the subjects of anti-criminal proceedings.
In accordance with the anti-delictual situation an
indefinite procedural decision must be taken—
recognition of the persecuted person being involved
and the neutral judgment shall be passed, that
should not provide a persecuted person the right to
sue the state (in fact - to the law-abiding taxpayers)
for compensation for material and moral damages
in connection with his involvement in the anti-
criminal liability and other related limitations, for
pecuniary and non-pecuniary damage in connection
with the involving of their responsibility for anti-
crime and other related limitations. No other limita-
tions of the legal status of the person concerned, in-
cluding a criminal record, shall occur [1, p. 245-
246; 2, p. 66; 7; 10, p. 148].

The new doctrine of the principle of profes-
sionalism of the anti-criminal and other types of
anti-delictual proceedings A. Tuntula justifies [12,
p. 17-20], and the author develops [2, p. 53-54; 7;
8, p. 109-110; 10, p. 148, etc.] in this way. Like any
other type of anti-delictual proceedings the anti-
criminal proceedings should be carried out only on
a professional basis, that is only by professionals,
who have mastered by stationary high school train-
ing centuries of experience, knowledge and skills to
carry out such acts, and the appropriate level of an-
alytical thinking, and are required to provide a di-
rect, objective, comprehensive and complete inves-
tigation of all the circumstances of the case, on this
basis to establish the objective truth and to resolve
correctly anti-criminal or otherwise anti-delictual
case [2, p. 53; 7; 10, p. 148].

The participation of other persons (other than
the investigator, the prosecutor, the court, in certain
cases, an expert, an ordist) in the direct taking of
evidence as well as judges or a jury in anti-criminal
or other anti-delictual proving to the status of judg-
es violates the fundamental principle of any legal
proceedings — the principle of professionalism ob-
taining evidence and solving the problem at the
guilt or innocence of the person pursued or re-
sponder [1, p. 213; 2, p. 53; 7; 10, p. 148].

Provision of lawyer, which by tradition and by
law has a significant motivation and opportunities
to «help» the defendant to avoid the anti-criminal
liability, significant rights under the direct obtain-
ing of evidence without their responsibilities for ob-
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jective, comprehensive and complete investigation
of all the circumstances of the case violates a fun-
damental principle of jurisprudence - about the rela-
tionship and the proportionality rights, freedoms
and interests and responsibilities of all participants
in proceedings [1, p. 213-214; 2, p. 53-54; 7; 10,
p. 148].

Designed by A. Tuntula [12, p. 155-156] and
developed by the author [2, p. 54-55; 7; 8, p. 119-
120; 9, p. 81-84; 10, p. 148-150, etc.] the new doc-
trine of the principle of establishing objective
truth in the anti-delictual case most relevant for
anti-criminal, but equally for any of the other types
of anti-delictual proceedings or proving [1, p. 207-
208; 7; 12, p. 19-20, 155-156; 10, p. 148-149, etc.].

The establishment of objective truth in anti-
criminal proving contrary to the so-called principle
of «competitivenessy», provided item 4 part 3 of ar-
ticle 129 of the Constitution of Ukraine [4], and ar-
ticle 22 «equality of arms and the freedom in the
presentation of their evidence to the court and in
proving their credibility before the courts» the Code
of Criminal Procedure of Ukraine [6].

Anti-criminal, as well as any other species, pro-
ceedings or proving — this is not a sporting event.
There can be no losers and winners. Such an ap-
proach in any case be linked to a fundamental
breach of human rights, freedoms, duties and/or in-
terests of the subjects of the proceedings or prov-
ing, firstly, the victim and persecuted persons [1,
p. 214; 2, p. 54; 7; 10, p. 149].

Each anti-delictual proceedings or proving, and
especially anti-criminal, must pursue a single objec-
tive — to establish the objective truth by anti crimi-
nal proceedings and on this basis to allow the case
correctly. Only this task, may secure the appoint-
ment of a persecuted person most just punishment,
that is such, that’s deserves according to the com-
mission of the act and its behavior in the process of
committing a socially dangerous act, pre-trial inves-
tigation and judicial investigation.

Some authors believe, that to establish the ob-
jective truth of each anti criminal or other anti-
delictual case is not possible. According to these
authors, among the evidence, by which such must
be installed such the truth, and there always have
personal evidence, that is such information, which
are derived from personal sources, and are therefore
always subjective in nature, that supposedly makes
it impossible to establish the objective truth by anti-

criminal or other anti-delictual case, which in this
case will always be subjective [2, p. 55; 10, p. 149].

This discussion is not new. The difference be-
tween the activities of judges and activity of every
other truth-seeker, has emphasized in 1860
V. Spasovich, is not the goal of action — they have
one goal: the revelation of truth; and not in the way
of action — one way of their actions: they operate on
a logical, necessary, immutable laws of thought of
any person; the only difference in the results of
court convictions in the legal consequences arising
fromit [11, p. 5-6].

In this case, have focused on the fact, that re-
gardless of the source from which obtained the evi-
dence - personal or real, to establish the objective
truth of the case may be, using the immutable laws
of thought, in this case - the summative evaluation
of all available on the evidence of the case, the to-
tality of which it must be sufficient and consistent
to adopt the intermediate, much less a final, proce-
dural decision. Otherwise it is necessary to recog-
nize the existence and situations to resolve anti-
delictual, especially anti-criminal, the case for an
inner conviction, which is formed in a sufficient
and consistent body of evidence, or on assumptions
[1, p. 214-215; 2, p. 55; 7; 10, p. 149].

In view of the under establishment of objec-
tive truth in certain anti criminal or other anti-
delictual case should be understood establishment
of such information, which not only have the totali-
ty of the main basis of legal properties (relevance,
legality, validity, goodness, credibility), but also
constitute a sufficient and consistent set of to gen-
erate at antideliktolog inner conviction (hat is, one
that has developed without any external influence,
such as telephone law, etc.) about, that a certain in-
termediate, much less a final, procedural decision
may be taken [2, p. 57; 10, p. 150].

In this case, any subjective information, hat is,
those derived from personal sources, «objectivize»
this kind of conviction of antideliktolog, which to
be sure that by the subjective information in con-
junction with other information the objective set it-
self truth, and only on this basis is allowed a certain
anti-delictual case. Otherwise you must expressly
recognize the existence of situations of resolving
certain anti-delictual cases not on evidence but
on assumptions [2, p. 57; 7; 10, p. 150].

In this regard, the emphasis attention of seems
unreasonable in part 1 of article 62 of the Constitu-
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tion of Ukraine on the fact, that «the accusation can
not be based on evidence obtained by illegal means,
as well as on assumptions» [4], when the alleged
person justification can be based on evidence, ob-
tained by illegal means, and on assumptions [2,
p. 58; 7; 10, p. 150].

All subjects of anti-criminal, as well as any oth-
er of kind anti-delictual, proving should seek to es-
tablish the objective truth of the case and, conse-
quently, have in this respect the same rights, free-
doms, interests and incur the equal responsibilities.
This is contrary to the existing and different
amounts of duties, such as personal sources of anti-
criminal information, first of all, witnesses, victims
and the persecuted person, give evidence and give
testimony is credibility evidence and so on [1,
p. 215; 2, p. 58; 7; 10, p. 150].

Conclusions. The proposed new of doctrines
variation of principles of anti-criminal proceedings
(the person concerned and the neutral judgment, the
professionalism proceedings, the establishment of
objective truth) are not meant to be the final resolu-
tion of the issues and create a sound basis for their
development in the broader correctable scientific
discussion.
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