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Mema: oocnioumu npagosy npupooy 00208ipHUX 8IOHOCUH Y OydisenvHili 2any3i. Memoou 00cai0NceH A
y pobomi Oy0 UKOPUCAHO 302ATbHOHAYKOBE MA CNeyianbHi Memoou ni3HAKHA Npasosux seuwy. 3okpema,
3ACMOCYBAHHSL CUCMEMHO-QYHKYIOHATbHO20 MemOoOy CAPUSIO GUSHAYEHHIO (DYHKYIOHANTLHO2O NPUSHAYEHHS
002060py 0Y0igenbHO20 NIOPsdy. 3a 00NOMO20H POPMATLHO-00SMATNUYHO20 MEMOOY OO0CAIONCEHHS OYI0
BUOLNEHO HAUBANCAUGIWT TOPUOUYHI KOHCMPYKYIL 002080py 0ydisenvho2o niopsaody. [lopisnsanbHo-npagosuil
Memoo BUKOPUCTNOBYBABCSL NPU NOPIGHAHHT HOPMAMUBHO-NPABOBUX aKmig YKpainu ma 3apy0incHoeo 3aKoHo-
dascmea y cgpepi pecyniosanisi NiOpAOHUX BIOHOCUH 34 0EPAHCABHUM 3aMO8LeHHAM. Pesynsmamu: eusnaueno
WLTISAXU 8OOCKOHALEHHS NPABOBO2O Pe2ylt08AHHS NIOPSIOHUX BIOHOCUH Y OYOI6HUYMEI, NPOAHANIZ08AHO 3MICM
00208IpHUX 8IOHOCUH Y OYOisenbhill 2any3i. Q02060PEeHHA: CYHACHI PUHKOSI GIOHOCUHU Y OYOIGenbHill 2any3i
HEMOJICIUBO ysasumu 6e3 002080py Niopsaody, adxice HeOONiKU 00208IPHO20 Pe2Ylt0BAHHS 3MEHULYIONMb MONCTU-
60CMI 3aXUCMY NPA8 CMOPOHU, SKA 3A3HANA 30UMKIE 8I0 HEeHANeNHCHO20 niopadHuxa. Exonomiuna neoo-
XiOHIicmMb ma I0puOUdHA CKIAOHICMb 0VOigenbH020 NIOP0y 3 NPUMAMAHHOK UOMY CKAAOHOIO CUCTEMOIO

00208IPHUX 36 'SI3KI8 3YMOBTIOE HEOOXIOHICb 11020 0eMANTbHO20 NPABOBO20 PE2YTIOBAHHS.

Knrouosi cnosa: niopsio; Oyoieenvruii niopso, kanimanivhe 0y0i6HUYMBEO, NPOECKMHO-KOUIMOPUCHA OOK)-

MeHmayist, 3aMO6HUK,; NiOpsOHUK, Oydieenvhi pobomu, 00 ckm OyJieHUYmMEA.

IHocTranoBka npodieMH Ta ii AaKTyaJbHICTb.
CrorozmHi B YKpaiHi po3lodyaTto HOBI IporpaMHi
pedopMH PO3BUTKY CKOHOMIKH YKpaiHH, TOMY
noroBip OynmiBenbHOTO Tiapsiay HaOyBae ocoOIu-
BOTO 3HAYCHHS, OCKIJIBKHM came JOTOBIp SIK yroja,
N0 TPYHTYETbCS HA BUIBHOMY BOJCBHSBICHHI
CTOpiH, CTa€ OCHOBHHUM PETYISATOPOM BiJTHOCHH
MK ydyacHMKaMH OyAiBHMITBa Ha BCiX eTamax
OyAiBeNbHOI AISUTBHOCTI — BiJ MPOEKTYBaHHS 0
BBeIeHHs 00°ekTa B Ait0. OcoOnMBO 1€ CTOCYETh-
Csl TaKMX TaJy3edl TocrogapcTBa K TPaHCIOPTHE
OyaiBHUITBO. ChOTOJHI 3aKOHONABCTBO HE BCTa-
HOBJIIOE CHELiaTbHUX BHUMOT JO 3aMOBHHKa
OymiBHUIITBA (Taka JisUIBHICTh HE MiJISATaE JIICH-
3YBaHHIO YU cepTHudikallii), ajJe BOIHOUAC MOKJIa-
Jla€ Ha HBOTO CEPHO3HI MOBHOBAXKEHHS Ta BCTa-

HOBIIIOE  JIOCUTh  JKOPCTKY  BIiJIOBiNAJbHICTH
[3, c. 87]. Kpim Toro, icHy:OTh nMpobieMr BUKOHAHHSI
JIOTOBOPIB, YacTO MiAPSAHUK HE BYACHO BUKOHYE
pobotu 1o OymiBHHUITBY Ta NEPEHOCUTHh CTPOKH BH-
KOHAHHS POOIT a00 MPOCUTh MEPENNISTHYTH KOIITOPHC.
Tomy, HajexHe NMpaBOBE PEryIIOBaHHS IIMX MUTaHb
JacTh MOXJIMBICTH 3alpOIIOHYBaTH OayeHHsS y Ha-
Ne)KHOMY (OPMYJIIOBaHHI JOTOBIPDHUX BiAHOCHH Y
cdepi OyniBHULTBA.

AHaJi3 OCTaHHIX JocCTigxkeHb I myOuaikamii.
[TuTanHs npaBOBOT NPUPOIH JTOTOBIPHHUX BiAHOCHH Y
OyniBeNbHIN rarysi JOCiLKyBalld Taki HayKOBLI, 5K
M.C. binenko, M.I. bparincekuii, C.5. BamxeHuyk,
B.B. Bitpsaucekuii, A.B. I'aBpunos, I'M. I'punenxo,
H.C. Ky3nenosa, B.B. Jlynp, B.®. Yurup Ta inmi.

Merta crarTi — JOCHIAWTH TOHATTS JOTOBOPY
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OyAiBeNbHOTO TiAPSAYy Ta WOTrO ICTOTHI YMOBH:
IpeIMET JI0TOBOPY, CTPOK Ta IIiHY SIK perynsiTopa
OyaiBeNbHUX BiHOCHH.

Buxaan ocHoBHoro marepiajy. CywacHi pu-
HKOBI1 BiTHOCHHHM y OymiBEeNbHIHN ramy3i HEMOXITH-
BO ySBUTH 0€3 AOTOBOpY MiApsAY, aaxkKe, K CBif-
YUTh CyAOBa NMPAKTHKA, y JaHid cdepi HEAONIKH
JIOTOBIPHOTO PETYIIOBAHHS 3MEHIIYIOIOTh MOXKITHU-
BOCTI 3aXHCTy MpaB CTOPOHH, sKa 3a3Haya 30UTKiB
BiJl HEHAJIG)KHOTO MiApSAHUKA. Y 3B’S3KYy 3 aKTH-
BHICTIO HA PUHKY OYIiBHHIITBA aKTyalbHICTh Te-
MaTUK{ JOTOBIPHHUX BiTHOCHH HE JIUILE HE TIOHU-
KYETBCS, aJiec i Ma€ TEHACHILIIO 70 301IbIICHHS.

3rimHo 3 4. 1 cr. 837 LluBUIBHOTO KOIEKCY
VYkpainu [1] 32 1OroBOpOM MigpsTy OfHA CTOpPOHA
(M apsaHKUK) 3000B°SI3YETHCS HA CBilf PU3UK BHUKO-
HaTU TIeBHY poOOTY 3a 3aBAaHHIM JPYroi CTOPOHH
(3aMOBHHKa), a 3aMOBHUK 3000B’SI3y€ThCSI MPHIA-
HSITH Ta OIUIATUTH BUKOHAaHY poOoTy. Ha mpakTui
JIOTOBIp TMiJApsAy HaW4acTillle BH3HAYAIOTh SIK
JIOTOBIp TPO BUKOHAHHS POOIT, OCKIIEKH TpenMe-
TOM JIOTOBOPY MIJAPSY € MaTepiadbHUIA Pe3yIIbTaT.

3a Oynb-sIKUX YMOB OyIiBENbHUM MiAPSI CTO-
CYETbCSl 3HAYHOI YACTHHH CYCHUIBHUX BiJHOCHH.
[Mocuroe iHTEpec 0 1i€l JOTOBipHOT KOHCTPYKIIiT
CKJIaJIHA €KOHOMIYHa CHUTYaIllis, a/pke iHBECTOpH
BCC MWIBHIIIE TPHIUBIAIOTECS [0 MPOLECY
OymiBHUITBA HepyXoMHX 00’e€kTiB. ExoHOMiuHa
HEOOXiTHICTh Ta FOPUANYHA CKIAJAHICTH OyiBelhb-
HOTO TIJpsAy 3 NMPUTaMaHHOK HOMY CKIIaJHOIO
CUCTEMOIO JIOTOBIPHUX 3B’S3KiB 3yMOBIIOE HEOO-
XiHICTH HOTO JETAJLHOTO MPABOBOIO PEryIIo-
BaHHs. Came miJpsiz, a HE KYIiBISA-TIPOJAX 1 He
HaJaHHSA TOCIYT BUKJIMKAE HAHOINBIIY KiTBKICTH
cyrnepedok (haxiBIliB i yYaCHHKIB TOCIIONAPCHKIX
BIZIHOCHH Y 3B’S3Ky 3 THUM, LIO NPEIMETOM IOTr0-
BOpY JesiKi (haxiBIli pO3TISAIAIOTH K CaM MpOIIec,
Tak 1 pe3ynsrar. ToMy J0roBOpU HiIpsIy BHKIH-
KalOTh TAaKUH 1HTEpEC 10 BUBUCHHS.

HK VYkpainu 3akpinuB Taki pi3HOBHIH JIOTOBO-
py miapsiy: noOytoBuid minpsa (crarri 865-874),
OyniBenbHUH migpan (crarri 875-886), miapsan Ha
NPOEKTHI Ta mourykoBi pobdotu (crtarti 887-891).
BurokpemiieHHsI 3a3Hau€HUX Pi3HOBUIIB IOTOBOPY
HiApsy TOB’S3aHO 3 OCOOJIHMBOCTSMH 3aCTOCY-
BaHHS JI0 HUX 3arallbHUX TOJIOXKEHb MPO MiAPSI.
BoHH 3aCTOCOBYIOTBhCSI JIMIIE Y TOMY BHIIAJIKY,
akmo npaBwiamu UK mpo okpemi pizHOBUAM

JIOTOBOPY TApSANY HE mependavyeHi cHemiaabHi mpa-
Buya. Cimi TakoXX HaroJOCHTH Ha TOMY, IO JIO JIOTO-
BOpY MiApsAY, 3a SKAM 3aMOBHHUKOM € CIIOXKHBAY,
3aCTOCOBY€ETHCSl 3aKOHOMABCTBO TIPO 3aXHCT TIPaB
CIIOXKHBAYiB.

Tak, na aymxy C.5. BamkeHuyka «IOTOBIp
OyAIBEIILHOTO MiAPSTy BUOKPEMITFOETHCS 3aKOHO/IAB-
[IEM Yepe3 HasABHICTh CHCHU(IYHOTO XapakTepy
poOiT, sIKi MaroTh Micle B CKIafHii cdepi OymiB-
HUNTBA. 3pO3YyMIJIO, IO MOYATOK TaKHX POOIT Mae
OyTH TIOTOKEHUM 3 HOPUAUYHUMH TPOIEIypaMu
[IOJ0 BHIIJICHHS BIAIOBIAHOI 3€MENLHOI MUISHKH,
OTPUMAaHHS JI03BOJIIB Ta IOTO/DKEHb OpraHiB, SKi
3MIACHIOIOTh HAIUIST 1 KOHTPOJIb 3a 3IHCHCHHSM
OymiBHUIITBA, IOKEXKHY, EKOJIOTiYHY, caHiTapHy 0e3-
MeKy, 3aTBEPIKEHHSI MPOEKTHO-KOIITOPHCHOI JOKY-
MeHTarii i T.I. [2, c. 9].

HoroBip OyaiBenbHOTO MiIpsAy, Ha AYMKY A.B.
laBpunoBa [3, c. 88], ykmamgaeThcsi Ha MPOBEICHHS
HOBOTO OyIiBHUIITBA, KAIiTaJHHOTO PEMOHTY, PEKOH-
CTpYKIIi
MiANPUEMCTB, OyniBenb (30KpeMa JKUTIOBUX Oy-

(TexHigHOTO MepEeOCHaIICHHS)
JMHKIB), CIIOPY/, BUKOHAHHS MOHTQ)XHHUX, ITyCKOHa-
JAroKyBalbHUX Ta 1HIIUX pPOOIT, HEPO3PUBHO
[IOB’SI3aHUX 13 MICLIE3HAXOMKEHHIM 00’ €kra. Pusu-
KaMH TIpU pealtizallii ToroBopiB OymiBeILHOTO ITipsi-
Iy B YKpaiHi € HasBHICTh Y HOPMaTHBHO-TIPABOBUX
aKTax  HeakTyalbHUX  (HE  MPHUBEJACHUX Y
BIJIMOBIHICTH /IO aKTIB BUINOI FOPUIUYHOI CHIIH)
HOPM IIIOJI0 CKPITUIEHHS TeYaTKaMHy MiANKCIB CTOPiH
SIK YMOBH YKJIaJIaHHS TOTOBOPY OYAiBEILHOTO Tiapsi-
Ny Ta 000B’S3KY 3aMOBHHKA OTUIATUTH TIPS THUKOBI
BHKOHAHI JI0 KOHCepBallii poOOTH Ta BiAIIKOAYyBaTH
oMy BHTpaTH, IOB’si3aHi 3 KOHCEpPBAIi€l0 00’€KTa
OyaiBHuITBa. OIHAK JOTOBIp MiIPSIAY BBAXKAETHCS
YKJIAZICHUM 3 MOMEHTY HOTO Ii{IHCAHHS CTOPOHAMU
Ta CKpIIUICHHS IJNKCIB IeYaTKaMu, a TaKoX HO-
TapiaIbHOTO TIOCBIUEHHS, SKIIO IIe TepeadadyeHo
3aKOHOM a00 JOMOBIEHICTIO cTopiH (myHKT 11 3a-
rajJlbHUX YMOB YKJIaJ€HHS Ta BUKOHAHHS JOTOBODIB
miApsAAy B KamiTalbHOMY OyIiBHUITBI, 3aTBEpiKe-
HuX nocrtaHoBoto KabGinery MinicTpiB Ykpainu Bifg
01.08.2005 p. Ne 668 [3, c. 87-91].

VYci HopMaTUBHI akTH y cdepi OyniBHUITBA MIPHIA-
HATO TIOAUISATH HAa HOPMATHUBHO-TIPABOBI Ta HOpMa-
TUBHO-TEXHIYHI (HaNpWKIaa, OymiBeNbHI HOPMH,
npaBuia, CTaHAapTH ToIo). Jlo ocobmuBocTeit qoro-
BOpy OymiBEJBHOTO MiAPSY B OUIBIIOCTI BHUIAIKIB

FOpuouunui eicnux 1 (54) 2020 121



INBUIBHE I TPYIOBE ITPABO

BIIHOCATH HOTO TpUBaroduii xapakrep. ToOTO, BiH
pO3paxoBaHMil HA BPETYIIOBaHHS BiIHOCHH, SKi €
3a CBOEIO CYTTIO JIOBTOTPUBAIOYMMHU. AJDKE CTPOK
BUKOHAHHA OymiBeThHUX POOIT 3aJ€XKUTHh BiJl BO-
JIEBUSBICHHA CTOPIH [IOTOBOPY Ta BiJl TEXHO-
JIOTIYHUX [UKJIB OYyNiBHUIITBA, OTOJHUX YMOB 1
T.1. CKIamHICTh OYIiBEIBHOTO MiAPSTY 3yMOBIIC-
Ha OXOIUICHHAM IIUPOKOTO KOJia CYCHIIBHUX
BigHOCHH y cdepi OyniBHuuTBa. Tomy OymiBenb-
HUH MiAps XapaKTepU3yEThCs CKIAAHOI0 Ta Oara-
TOPIBHEBOIO CTPYKTYPOIO JOTOBIPHHX 3B’SI3KIB.
Amxe norosip OymiBeNbHOTO MiAPSATY, OKPIM BH-
KOHAaHHSI OCHOBHOI (DYHKIIii, TaKOX JOTUYHHUU 10
BITHOCHH y cdepi TOCTaBKH, CXOBY, MOCIYT.
CKJIaJHICTh JOTOBIPHHUX 3B’SI3KIB IOJIATAE I1IE U Y
TOMY, IO JIOTOBip OyAiBENBHOTO MiIpsITy MOXKE
OXOIUTIOBaTH HOBE OyNiBHHIITBO, KalliTaJlbHUN
PEMOHT, PEKOHCTPYKII0 (TeXHi4HE TiepeocHa-
LICHHS) MiIPUEMCTB, OyaiBensb (30KpeMa, KHUTIO-
BUX OYyAMHKIB), CTIOpY/l, BUKOHAHHS MOHTa)KHHUX,
MyCKOHANAro/DKYBaJbHUX Ta 1HIIUX pOOIT, HEpO-
3pUBHO TMOB’SI3aHUX 13  MICIE3HAXOMKCHHIM
00’ekTa. SIk HAcHiOK, Hayka JOTOBIPHOTO IMpaBa
Ta 3aKOHOJABELh MPOJOBXKYIOTh 3HAXOIUTHCS B
MOIIyKy 30ajlaHCOBAHOTO IMiAXOAY JO BIPO-
Ba/DKEHHS JTOKTPUHU  OYIiBENBHOTO  MiAPAIY
[2, c. 10].

3a moroBopoM OYIiBENBHOTO MIiAPSLY MiApsa-
HUK 3000B’s13yeThCcsl 30yAyBaTH i 34aTH y BCTa-
HOBIIEHUI CTPOK 00’ekT ab0 BUKOHATH iHII
OyaiBenbHI poOOTH BIAMOBITHO JO MPOEKTHO-
KOIIITOPUCHOT JOKYMEHTAIlii, a 3aMOBHHUK 30-
0OB’sI3y€ThCSl HA/IATH IIiIPSITHAKOBI Oy/IiBEThHHUN
Maiimanuuk (GppoHT pobiT), mepenaTH 3aTBepaKe-
HY TPOCKTHO-KOIITOPUCHY JOKYMEHTAII0, SKIIO
1eil 000B 30K HE TOKJIAJAEThCS Ha MIiAPSTHUKA,
MpUHHATH 00’ €KT a00 3aKiHYeHi Oy/iBenbHI pobo-
TH Ta oruiatuTH iX (4. 1 ct. 875 LIK).

[ligpsiaHuKOM 3a 1OTOBOpOM € OydiBenbHa 4u
Oy[iBeIbHO-MOHTa)KHA ~ OpraHisailis, s$Kka Mae
JIEeH3110 Ha BUKOHAHHS OyxiBensHUX poOiT. Ilia-
PSAAHMK BiIIOBIJAE 32 HEMONIKH POOIT B MexXax
rapaHTiHHOTO CTPOKY, SIKIIO BiH HE JI0OBeZAE, LI0
neeKTH CTaluCsl BHACIHIOK MPHUPOAHOTO 3HOCY
00’eKkTa, HENMpPaBWJIBHOI EKCIUTyaTallii 4M HeHa-
JIEKHOTO PEMOHTY. 3a 3arajbHUM IPaBUIIOM Ta-
paHTIHHUIA CTPOK 3a JIOTOBOPOM OY/IiBEIBHOTO
niapsiy craHoBuTh 10 POKiB BiJl JHS MPUAHSATTS

00’ €KTa 3aMOBHUKOM, SIKIIIO OiJBIIHK CTPOK HE BCTa-
HOBJIEHHI TOTOBOPOM YH 3aKOHOM [4, ¢. 112].

Kpim 3aranpHEX 000B’SI3KIB, TIEpea0adYeHUX T0TO-
BOPOM TIPSy, HAa 3aMOBHHUKA MOKJIATAIOTHCS
000B’sI3KH:

1) HamaTy 3eMeNbHY JUISTHKY A7 OyIiBHHULITBA;

2) mepenaty MiAPSAJHUKY MPOSKTHO-KOIITOPUCHY
JOKyMeHTamio (TOOTO TOKYMEHTAIliIo, SIKa BH3HAYAE
oOcsr Ta 3MICT poOiT, iX BapTiCTh, BapTiCTh Ma-
TepianiB, yCTaTKyBaHHS TOLIO);

3) oTpuMaTH HEOOXiJHI J03BOJIM HA TPOBEICHHS
OymiBenbHUX PooOiIT [5, ¢. 361].

HoroBip OyaiBenbHOTro MiApAgy, Oyaydd BUAOM
JIOTOBOPY MIJPSITy, MA€ BCI POIOBI O3HAKH, BIACTHUBI
octaHHboMy. [lo-mepiie, noroBip OyAiBeTHLHOTO Mif-
psiiy cpsAMOBaHWI HAa BUKOHAHHS POOIT BiAMOBITHO
[To-npyre, moroip
OyAiBEILHOTO MIiAPAAY CIPSIMOBAHWN HAa BUKOHAHHS

IO 3aBJaHHS 3aMOBHHKA.
TIIBKH TakuX PoOiT, sKi mependavaroTh ojep KaHHs
pe3yibTaTy, BiIoKpemiieHoro Bij camoi pobotu. Ilo-
TpeTe, pe3yabTaT poOiT Mae iHAMBIMYaNbHUH Xapak-
Tep. KpiM Ha3BaHUX O3HAaK, AOTOBip OyIiBeTBHOTO
niapsy, sik 3a3Hadae [.M. ['putieHKo, Mae psiJt BUIIO-
BUX BIJIMIHHOCTCH, a caMe: BHUKOHAaHHS pOOIT Ha
00’ €KTi HEPYXOMOCTI, 10 HEPO3PUBHO MOB’SI3aHUH 13
3eMJIeI0; BUKOHAHHS POOIT, CIIPSIMOBAaHWUX Ha MiIBH-
IIeHHS. MIIHOCTI, CTIHKOCTi, HaIiHHOCTI OyIWHKY 1
cropykeHHs Ta (ab0) MOHTaxXy OOIaHAaHHA Ha
3a3HaueHnx 00’ ekTax [6, c. 39].

M.1. Bpariacekuii Ta B.B. BiTpsHchkuii BBaxka-
I0Th, M0 y CKIIaJi O3HaK, AKi € HeOOXiMHUMH 1 JO-
CTaTHIMU TS BUAUICHHS TIPSy, MOxe OyTH Ha3Ba-
HO TpH: MO-TIepIe, BUKOHAHHS POOOTH BIATIOBITHO
710 3aBJaHHS 3aMOBHHUKA; MO-Apyre, 0OOB’SI3KM Mil-
pSAHUKA BHKOHAaTH POOOTy 1 mepenaru pe3ynbTar
3aMOBHHUKOBI, a TaKOX KOPECTIOHAYIOYi iM 000B’SI3KH
3aMOBHHKA — IPUHHATH PE3y/IbTaT Ta OIUIATUTH Ho-
ro; TIO-TPETE, MpeAMET JOrOBOPY Mae€ 3aBXKIU
iHAUBiAyabHUH Xapakrep [7, ¢. 15]. OgHak o3HaKH,
BUJIJICHI IIMMU aBTOpaMM y HEPIINX JIBOX ITYHKTAaX,
MEBHOIO MIpOIO BJIACTHBI i IOrOBOpaM Ipo HaIaHHS
MOCIYT.

Ha nymKy okpemux BU€HMX, ICTOTHHMH, Xapak-
TEPHUMH O3HAaKaMH JOTOBOpPY MiIpsy € Taki: a)
MPEMETOM JIOTOBOPY HiAPSILy € pe3ylbTar poOOTH;
0) MIAPSAIHUK Mae€ BUKOHATH POOOTY BIACHUMHU KO-
mTaMu, TOOTO 13 BIIACHOTO Marepially, BIIACHUMHU
CWJIaMH 1 3aco0am, SKIIO IHIIE HE IMependadyeHo
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JIOTOBOPOM; B) poOOTa MOBHMHHA OyTH BHUKOHAHA
MIPSATHAKOM Ha BIIACHUU PH3UWK, SKIIO iHIIEC HE
rependavdeHo JOroBOpoM abo 3aKOHOM; T') 3aMOB-
HUK Ma€ OIUIATUTH POOOTY MIAPSITHUKOBI 32 yMO-
BH, II0 BOHA BHUKOHAaHA HaJI&)KHUM YHMHOM, TOOTO
NOOpOSIKICHO 1 B OOYMOBIICHHI CTPOK, a HE Oyab-
Ky pobory [8, c. 5].

IcroTHOIO 03HAaKOIO, SIKAa XapakTepH3ye IOro-
BOpH MiApsAdy, € Te, WO MIAPATHUK 30-
OOB’SI3y€THCSI BUKOHATH POOOTH BIACHUMH CHIIa-
MU 1 3ac00amMu, SKIIO iHIIE HE MependadeHo A0ro-
BOpOM. 3a 3arajbHUM NPaBUIIOM, 3aKPIIUICHUM Y
9. 1 ct. 839 K VYkpainu, migpsaHUK TOBHHEH
BUKOHATH PoOOTY, BU3HAYCHY TOTOBOPOM MifAPsIIY,
i3 BJIACHOTO Marepiajlly 1 BJIIACHUMH 3aco0amu,
SKIIO 1HIOIE HE BCTAHOBIEHO aoroBopom. [lpu
BOMY TIAPSIHUK BiATOBia€ 3a HagaHHS 100po-
SKICHUX MarepiajiB, a TakoX 3a HaJaHHSI Ma-
TepiajiB 4M yCTAaTKyBaHHs, OOTSDKEHHMH MpaBaMu
TpeTix ocib (4. 2 ct. 839 LUK Vkpainn).

Ha nymxky M.C. Bbinenko [9, c. 104-106],
aHalli3 BU3HAYCHHS JOTOBOPY OyaiBENBHOTO TMia-
pAAy Ja€ MOCTaTHI MiACTaBH JUIsi BUCHOBKY IIPO
Te, MO IIe — KOHCEHCyaJbHUH, JBOCTOPOHHIH
(B3aeMHMit) Ta omnaTHU AoroBip. Tak, KOHCEHCY-
ANBHICTH JTOTOBOPY OVAIBENLHOTO MiApsAy O3Ha-
Yae, 0 BiH BU3HAETHCS YKIAACHUM Y MOMEHT
ofiep>KaHHs 0Cc00010, 10 HampaBwiia oQepTy, ak-
LETTY.

Excnieptu 3a3HauaroTh, 10 AOTOBIp Oy/IiBeNb-
HOTO TIApSATy € KIFOYOBHM IHCTUTYTOM Taiy3i
OyAiBEeNLHOTO TIpaBa Ta BUCTYIIA€ B SIKOCTI OCHOB-
HOTO MEXaHi3My, 3aBJSKH SIKOMY y CTOPiH € MOX-
JUBICTh BUOYIOBYBaTH B3aEMHUHH, OEpydd JI0O
yBaru cBoi iHTepecH Ta (PIHAHCOBI MOMIIMBOCTI.
[IpuBabnuBicTh OyiBENBHOTO MAPSAY IOJATAE B
MOKJIMBOCTI CIIeliai3yBaTUCs] Ha KOHKPETHOMY
BUII OyHiBENBHOTO MiIpsmy, abo OXHOYACHOMY
3MIACHEHHS JEKIIBKOX TaKUX BUAIB poOIT, TOOTO
KOMIUTIEKCHOMY [3, ¢. 87-91].

3akoHOmaBUe TONEe YKpaiHM HE MiCTHTh
YHIQIKOBAHOTO MigXOAY IO BPETYIIOBAHHS Iif-
psanHuX BinmHOcHMH y cdepi OymiBHunTBa. ['ocmo-
JApCHKHUI KONEKC YKpaiHH 3iiCHIOE TPaBOBE
peryiioBaHHS [UX BIJHOCHH Ha MiJICTaBi MOJO-
keHb T1aBu 33 «KamitaibHe OyIiBHUIITBOY» IILIS-
XOM HOPM IIpO JIOTOBIp MiApsIy Ha KamiTajlbHe
OyniaunTBo. Sk 3a3nHagae H.C. Kysuemoma, y

3B’SI3Ky 31 CTBOPEHHSM YHi(hiKOBAHOTO pEeXHUMY IIpa-
BOBOTO PETYIIOBaHHA MiAPSAHUX BimHOCWH L{uBinb-
HHHA KOJEKC YKpaiHW BiAMOBHBCS BiJ BHKIIOYHOTO
BUKOPUCTAHHS TEPMIHY «KalliTalbHE OYIAiBHHUIITBOY,
SIKAM ~ TPAAMIIIHO TIO3HAYAIUCSA TIAPATHI TIpa-
BOBigHOCHHU, Ha3BaHi LK OymiBenbHUM migpsoM
[10, c. 414].

Orxe, 0a30BOI0 ICTOTHOIO YMOBOIO JIOTOBOPY €
roro npeamer. Tak, IpeaMeTOM 03HAUYE€HOI'O JIOTOBO-
Py aBTOpH BUIUISIOTH: 1) 3aKkiHUeHE OYJIiBHUIITBO Ta
TOTOBUH JI0 3/1a4ui 00’ €KT Oy/MiBHUIITBA; 2) BUKOHAHHS
poOIT Ta iX pesyibTar; 3) AiSTBHICTH MiAPSIHHUKA 3
moOya0Bu 00’ exTa OymiBHUITBA [3, ¢. 336].

B.®. Yurup Tex npuxoauTh 10 BUCHOBKY, IO A0
MpeaMeTy A0TOBOpY OyAiBEIbHOTO MiAPSAY MOKIHBO
BigHecTH: 1) 3akiHYeHWH 00’e€KT OymiBHHITBA; 2)
KOMIUIEKC 3arajibHOOYIIBENbHUX POOIT UM crieliaib-
HuX poOit [11, c. 80]. 3 aHamizy HaBeJCHOrO MOXHA
KOHCTaTyBaTH, L0 aBTOPU BIJIHOCATH 1O MPEAMETY
JIOTOBOpY OymiBEILHUX POOIT JIMINE OAMH 13 HOTro
BH/IIB.

BigcyTHiCTh €IMHOTO MiIXOAY 13 TOCIIKYBaHOTO
MUTaHHS 3HAXOAWUTh CBOE BiIOOpaKEHHS 1 TIpH
aHaJi3l OKpEeMHUX BUJIB JOTOBOPIB MiJIPSJHOTO THILY.
Tak, y ropuauuHiid JiTepaTypi MOXHA 3yCTpIiTH
OKpEeMi IiIXOU IIOA0 MUTAHHS MPO MPEIAMET JIOTO-
BOpY OY/iBEIBHOTO ITiIPSITY.

BigmoBigHo g0 ofHiel i3 MO3MIINA MPEeIMET JIOTO-
Bopy OymiBeTbHOTO MIAPSAIY € HEeTOAUTFHUM (€H-
HUM), BHXOJSYH 13 YOTO MPUXWILHUKHU €] KOHIIETI-
1ii JTOXOIATH BHCHOBKY, IO IPEIMETOM JOTOBOPY
OyAiBENEHOTO Mipsiy MoOXe OyTH OIWH i3 TPhOX
BapiaHTiB: 1) 3aKiH4eHe OyNiBHHIITBO i TOTOBHM JO
31a49i 00’ €KT OyHIBHUIITBA; 2) MPEIMET CKIAAEThCS
i3 TBOX €NEMEHTIB — BUKOHAHHs POOIT Ta iX pe3yib-
TaTy; 3) MiSUTBHICTH MiAPSIHUKA 3 TIOOYI0BH 00’ €KTa
OyaiBHUIITBA.

Ha nmymky iHmuX BU€HUX, iCHYE JBa TPEAMETH
JIOTOBOPY OyAiBEIBHOTO MiApsLy: MarepialnbHUH, 110
€ pe3ylbTaroM poOIT, i IOPUIUYHUN — JiSUTBHICTH
CTOpiH 3a JOroBOpoM  OymiBenpHOrO  MiAps-
ny.AHaJNi3yI0uu pi3HI TOYKH 30pY, KOHCTATYEMO, IO
il aBTOpHM MPHITYCKAIOTh MOXJIUBICTD iCHYBaHHS allb-
TEPHATUBHUX TMPEIMETIB JIOTOBOPY OYHiBEIEHOTO
migpsay: abo 3aKiH4eHHH 00’€KT OyJIiBHUIITBA, abo
KOMIUICKC 3araJIbHOOYIIBETbHUX YH CIHEIiaIbHAX
poOit. Ciig 3a3HaYuTH, MO JOTOBIp MiAPAAY SK
IOPUAMYHUE (aKT € MiJICTaBOK BUHUKHEHHS CKJIAJ-
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HUX 3000B’S3abHUX MPaBOBITHOCHH. 3 OOKy
MIpsSAHAUKA BHUHUKAE 3000B’S3aHHS BUKOHATH
pobotu Ta 3maTH iX pe3ynbTaT 3aMOBHHUKOBI, 3
00Ky OCTaHHbOTO BHMHHUKA€ TpPOIIOBE  30-
OOB’sI3aHHS CIUIATUTH OOYMOBIIEHY JOTOBOPOM
cymy [2, c. 9-13].

Crarra 610 LIK VYkpainu Bupi3HS€ OBa BUIU
MOPYIICHHS! JIOTOBIpHOTO 3000B’SI3aHHA: a) HEBH-
KOHAHHS;, 0) BUKOHAHHS 3 IOPYLICHHSM YMOB,
BU3HAYCHUX 3MICTOM 3000B’s3aHHs. OnHaK y
3aKOHI BIACYTHI 4WiTKi KpuTepii ans ix pos-
MexyBaHHA. Tomy, Ha nqyMky B.B. Jlyns, y kox-
HOMY KOHKPETHOMY BHUMAIKy CNiJi BUXOIUTH 3
XapakTepy MOpyIIeHHsI 3000B’s3aHHs: TP HEBU-
KOHAHHI BiZICYyTHI OyIb-SIKi O3HaKM BHUKOHAHHS
3000B’A3aHHs, HOro B3arajli HeMae; NpU HeHa-
JIS)KHOMY BUKOHAHHI — 3000B’S3aHHS BHUKOHAHE,
npoTe 3 MOPYUICHHSM Npea SBICHUX JO0 HHOTO
BUMOT (YMOB IIOJIO MiCIIsl, Yacy, MPeaMeTa TOIIO)
[12, c. 443-444].

HeBukonanus abo HeHaJe)KHE BHKOHAHHS JI0-
TOBOPY MiAPSIY MOXKE CTaTHCS BHACIIIOK TOpY-
LICHHS TOTOBIpHUX 3000B’513aHb 3aMOBHHUKOM 200
niapsaHukoM. [lopyieHHsT 3aMOBHUKOM JIOTOBIp-
HUX 000B’sI3KIB, SIK MPAaBUJIO, TOKJIAJa€ HA HHOTO
nie 000B’SI30K BUIUIATUTH MiAPAJHUKY BHHATO-
pony B moBHOMYy o00’emi (4. 2 cr. 850 LK
Vkpainn).

OxpeMy yBary HEOOXiZHO 3BEpHYTH W Ha MpO-
OneMHI TUTaHHS, TTOB’A3aHi 3 (POPMOIO YKIIAJCHHS
noroBopy miapsny. [nmaBa 61 LK Vkpainu [3] ne
BHU3HAYa€ JIOTOBIp MiApsIy SK JOTOBIp, IIOIO
SIKOTO Ma€ OyTH BUTpUMaHa MUCbMOBA (hopma, aje
Ha MPaKTHII BUHUKAIOTh CUTYaIlii, KOJIIU HET00po-
COBICHHI 3aMOBHUK allelio€ TUM, L0 MK CTOpO-
HaMH HE YKJIaJeHO IMHCBbMOBOTO JI0roBopy. B ma-
HOMY BHUIIaJKy BHUpIlIaJbHE 3HAYCHHS MA€ IMO3H-
uis Bumoro rocmogapcbkoro cyay YKpaiHH.
3rigHo 3 monokeHHsMHd 1. 1 OmistmoBoro jucra
Bumoro rocnomapcekoro cyny Ykpainm «IIpo
MPaKTUKY BHUPILICHHS CIOPiB, MOB’SA3aHUX 13 BH-
KOHAHHSM JIOTOBOpIB miApsay (3a marepiajiamu
CrpaB, PO3NIAHYTUX Y KacalidHOMY TOPSAKY
BummM rocmomapcekuMm cynoMm  YKpaiHu) Bix
18.02.2013 p. Ne 01-06/374/2013 morosip miapsay
MoOXe OyTH YKJIaJleHWH Yy CIpOUICHUH crocih
IUISXOM MIJINUCaHHS aKTiB  3[adi-IpuiAMaHHS
BUKOHAHHUX POOIT.

BucHoBKH. [IpoGnemaruky HOPMaTUBHO-
MIPABOBOTO PETYTIOBAHHS Ta MPAKTUKU 3aCTOCYBAHHS
ZOTOBOpY OymiBeTHHOTO MiApsAAYy OyI0 0OTpyHTOBAHO
OypXJINBUM PO3BUTKOM OymiBeNmbHOI ramysi. Bu3Ha-
YeHO, [0 TiJ JOTOBOPOM OYIiBEIHHOTO MiAPATY
PO3YMi€ThCS JOTOBIp, Y CHIIY SIKOTO MiAPSIHUK Oepe
Ha cebe O0O0OB’SI30K y BCTAaHOBJICHUI OTOBOPOM
TEpMiH BHKOHAaTH BH3HA4YE€Hi JOTOBOPOM OyIiBenbHi
poOOTH, a 3aMOBHHK 3000B’sI3aHUN TPUUHATH pe-
3ynbTar poOiT, OMIATUTH HOTrO, a TaKoK CTBOPUTH
HiAPSAHUKY HEOOXiAHI A7l BUKOHAHHS POOIT yMOBH
BIJIMOBITHO 10 YMOB J0r0oBOpY. OueBHIHO, 1110 HOP-
MaTHBHO-TIPABOBI aCIIEKTH JTAHOI Taily3i MoTpeOyroTh
cucTeMaru3alii Ta JOCKOHAJoi CXeMH YIpaBIiHHS
CUTYyaIlisIMH, 110 BHHUKAIOTH IJI Yac NaHOi MisUTb-
HOCTI. 3a3HaueHo, 0 Ha ChOTOJHI MOTPIOHE CTBO-
pEHHS YMOB JJisi 3acCTOCYBaHHS BITUYHU3HIHHMHU

cy0’exTamu rOCIOJapIOBaHHS MiKHapOIHO-

dopm
MDKHAPOJHUX 3BHYAIB, PEKOMEHIAIIN Mi>KHAPOIHUX

BU3HAHUX OymiBeNbHUX  KOHTPAKTIB,
OpraHizailiif Ik MeXaHi3MiB ITOJIOJIAHHS BaJl IPAaBOBO-
rO perynioBaHHS JOTOBIpHUX BiHOCHH Yy OymiB-
HUITBI.. ChOTOIHI 3aKOHOJABCTBO HE BCTAHOBIIIOE
CHeIiaJIbHUX BHUMOT JIO 3aMOBHHKA Oy/IiBHHIITBA
(Taka IiABHICTE HE IIUIATAE JIICH3YBAaHHIO YU
ceprudikarii), ame BOAHOYAC TOKIAZA€ HA HHOTO
CEpii03HI TOBHOBAXEHHS Ta BCTAaHOBIIOE JIOCUTh
JKOPCTKY BiANoBinaibHicTh. OmHAK BUIPABICHHS
JAHOi CHUTYyallil MOXKITUBE 3aBISIKU BIOCKOHAJICHHIO
TEPMiHY «3aMOBHHUK OYIIBHUIITBA» y 3aKOHOJABUUX
akTax YKpaiHd Ta (OpMYBaHHIO YiTKOTO BU3HAUEHHS
Ta cucreMarn3aii (yHKIIi 3aMOBHUKA Oy/iBHUIITBA
3 PO3MOLIOM Ha BJIACHI (DYHKIIIT Ta Taki, [0 MOXYTh
Oytu nenerosani. [IpoOnemMu Ta pu3MKHM Tijg yac pe-
aiizarii JoroBopiB OymiBeN HOTO MAPSALY B YKpaiHi
3alMIIAOTHECA JOCHUTH BIIKPUTAM THUTAHHAM Yy CY-
YaCHOMY CTaHOBHIII KpaiHU.
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A CONSTRUCTION CONTRACT ASAREGULATOR OF RELATIONS
IN A CONSTRUCTION SPHERE
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Obijective: to explore the legal nature of contractual relations in the construction industry. Methods of re-
search: general and special methods of knowledge of legal phenomena were used in the work. In particular,
the application of the system-functional method helped to determine the functional purpose of the contract of
construction contract. Using the formal-dogmatic method of research, the most important legal constructs of
the contract of construction contract were identified. The comparative-legal method was used when compar-
ing the normative-legal acts of Ukraine and foreign legislation in the sphere of regulation of contractual
relations by state order. Results: the ways of improving the legal regulation of contractual relations in con-
struction were determined, the content of contractual relations in the construction industry was analyzed.
Discussion: modern market relations in the construction industry cannot be imagined without a contract,
because the shortcomings of the contractual regulation reduce the ability to protect the rights of the con-
tracting party. The economic necessity and legal complexity of the construction contract with its complex
system of contractual relations, necessitates its detailed legal regulation.

The problems of normative-legal regulation and practice of application of the contract of construction
contract were justified by the rapid development of the construction industry. It is determined that the con-
tract of construction contract means the contract, by virtue of which the contractor undertakes the obligation
to perform the construction works specified in the contract within the term specified by the contract, and the
customer is obliged to accept the result of the works, to pay for it, and to create the contractor necessary for
the execution of the works conditions in accordance with the terms of the contract. It is obvious that the regu-
latory and legal aspects of the industry require a systematic and perfect scheme for managing the situations
that arise during the activity. It is stated that today it is necessary to create conditions for the use of interna-
tionally recognized forms of construction contracts, international customs, recommendations of international
organizations as mechanisms for overcoming the defects of legal regulation of contractual relations in con-
struction.

Today, the legislation does not impose specific requirements on the contracting authority (such activity is
not subject to licensing or certification), but at the same time it imposes serious powers on it and places
fairly rigid liability. However, this situation can be remedied by improving the term «construction contrac-
tory in Ukrainian legislation and forming a clear definition and systematization of the construction contrac-
tors functions with a division into their own functions and those that can be delegated. The problems and
risks involved in the implementation of construction contracts in Ukraine remain an open question in the
current state of the country.

Keywords: a contractor’s agreement; a construction contract; capital construction; design-estimate doc-
umentation; a customer; a contractor; construction works; an object of construction.
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