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IHocTanoBka mpodieMu Ta ii aKTYaJbHICTh.
3acaga 3MarajbHOCTI 1 PIBHOIIPABHOCTI CTOPIH Y
30MpaHHI Ta MOJAHHI J0 CyIy JOKa3iB JOCI BKIJIIO-
Yyae eJIEMEHTH JCKJapailii, OCKUIbKA HE3BaKAIOUH
Ha 3akjajeHi B koHenmito KIIK Ykpainu nepesa-
TH 3aXHCTy, (aKTHYHO CTOPOHA OOBHHYBAaYCHHS
HaJlijieHa OUTBIIMMH MOXJIMBOCTSAMHU JUIS (OpMY-
BaHHs JI0Ka30Boi 0a3u. BinmorigHo norpedye Hay-
KOBOT'O OCMHCJICHHSI YCYHEHHS JUCIIPOIOPIIT y 3a-
0e3nedeHHi CTOpOHaMH JJOKa30BOi AisTEHOCTI.

AHaJi3 OCTaHHIX AOCHiIXKeHb i myOsaikamiid.
Hany npoOyieMaTHKy AOCIHiIKYBajl Taki BUEHi SIK
IO.I1. Anenin, B.K. Bomommuna, C.O. ['punenko,
IO.M. I'pomieBmii, H.O. I'pomos, O.B. Kamurina,
0.4 Tlepesepsa, JI.M. Jlo6otiko, B.T. ManspeHko,
M.M. Muxeenko, B.T.Hop, .II. Ilucemennui,
H.II. Cu3a, B.T. Tomin, B.II. llIu6iko, M.€. lllymuno
Ta iHII.

Boanowac maroTh Micue mpoOnemu, siKi MoTpe-
OyIOTh TOAANBIIOTO HAYKOBOTO OCMHCIEHHs. J[o
TaKuX MMPOOJIEM MOKHA BiJIHECTH MOIIUPEHHS 3aca-
I 3MarajbHOCTI Ha CTaJlil0 I0CYIOBOTO pO3CIiay-
BaHHS, TapaHTYyBaHHS PEaIbHOI MOXXIIHBOCTI CTO-
POHHU 3aXUCTY y JIOKa30Bil TisIbHOCTI, BA3HAYCHHS
MEX 1HIIIaTUBHOI isTHHOCTI Cyay.

MeTo0 cTarTi € MOCTIKEHHS OKPEMHUX IpO-
OJieM, sIKi MaroTh MicIle IpH 3a0e3MeUeHH TPHHIU-
My 3MarajibHOCTI B KpUMIHAJILHOMY Ipolieci YKpa-
THM Ta BU3HAUCHHS IIISIXIB 1X pO3B’SI3aHHSI.

Bukiaax ocHoBHoro wmarepiamy. Y crt. 129
Koncrutymii YkpaiHu BuU3HAU€HO, MIO OJHIEI 3
OCHOBHHX 3acaJi CyJOYMHCTBA € 3MaralibHICTh CTO-
piH, siKa MOJIsrae y cBoOO i HaJJaHHS HUMHU JIOKa3iB
1 JoBeleHHI iX mepekonnmBocTi. Tak, cT.22 Kpu-
MIHAJIBHOTO IPOLECYAbHOTO KOJEKCY MPOroJio-
1Iy€, 10 KpUMiHaJIbHE TIPOBA/UKEHHS 3IHCHIOETHCS
Ha OCHOBI 3MarajbHOCTi, W0 Iependayae camo-
CTiiiHe 0OCTOIOBaHHSI CTOPOHOIO OOBWHYBAd€HHS i
CTOPOHOIO 3aXHUCTY iXHiX MPABOBHUX IMO3UIIIH, MPaB,
cBOOOJ 1 3aKOHHMX iHTepeciB 3acobdamu, nepexada-
yenumu UM Kozmexcom.

JocBia couiaabHOro ynpasiliHHS BKa3ye Ha 3Ma-
TaJIbHI BiTHOCUHHU, SIKi 3aCTOCOBYIOTHCS JJISL COIlia-
JBHOT Peryysilii Ta COLiaJbHOTO KOHTPOIIIO, JUIS
BpPaxOBYBaHHS iX MOTEHIIaTy, 30KpeMa B Cy/JI0YMH-
cTBi [14].

3a CBOEIO CYTTIO BKa3aHa 3acazia € MpPOsSBOM Ta-
KOTO ()eHOMEHY SIK KOHKYPEHLIis, 1[0 BUCTYIAE He-
00XiTHOIO YMOBOIO €BOJIONIT OYAb-5IKOI CHCTEMH.

[lepeBarn 3acaau 3MarajabHOCTI BIYYHO BigMi-
yae M.A. Mapky1, sika BBaXae, 110 3MarajibHICTh Y
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MpollecyaTbHOMY TIpaBi 3a0e3edye peaabHy MOXK-
JUBICTh TPOTHIICKHUM CTOPOHAM JIOBECTH CBOIO
MO3UIII0, TPUMYIIYE iX 30CEPEANTHCS Ha BHpI-
IIeHHI Mpo0JIeM MpeaMeTa CIopy, CTBOPIOE YMOBHU
JUTST MAKCUMaJIbHO MOJKIINBOI 00’ €KTHBHOCTI PO3T-
JIAAY 1 BUHECCHHS CIPABEJIMBOTO PIIICHHS, 30K-
pemMa KpUMiHaIBbHOMY, 1, IO € HaJ3BUYaHHO BaXK-
JUBHM B yMOBax MoOyJOBH MPaBOBOi AepKaBH, 3a-
XHIIA€ K cy0’€KTiB MPaBOBIAHOCHH, TaK 1 CyCIiIb-
CTBO Ta JiepKaBy Bijl 3JI0BKMBaHb MPaBaMU i BIaJI-
HUMHM TIOBHOBaXXKCHHAMH [9, ¢. 65].

JI.M. Jlo6oiiko BiaMivae, 0 cydyacHa MpaKTHKa
MoKasye, 1o Kpamoi ¢GopMu Tpolecy, HiK 3Mmara-
JIbHA, JIFOJICTBO HE BUHAMIILIO, BiJIMOBIAHO TeOpe-
THYHI PO3pOOKM NOUIIBHO CIPSMOBYBaTH Ha BU-
3HAYCHHSI ONTHUMAIBHHUX NUIAXIB YIPOBAKECHHS
3MarajbHOCTI y BITUM3HSHUH Tporiec [8, c. 44].

TepMiH «3MaranbHICTh» Y TIIyMauyHOMY CIIOBHH-
Ky BHU3HAQYA€ThCA K TAaKUW CyJOBUW Mpouec, y
SKOMY OOM/IBI CTOPOHHU MalOTh PiBHI aKTHUBHI MpaBa
MPY BUKJTIOYHKX MMOBHOBaXEHHSX cyay [16, c. 29].

Bueni BiqMivaroTh, 10 Cy/10Ba MPaKTHUKa JOBOJI
4acTO CTHUKAETHCA 31 CKapraMu yYacHUKIB KpUMiHa-
JBHOTO TPOIECY HA MOPYUICHHS CYAJISMH 3acaju
3MarajabHOCTI. B HayIli BUCIIOBITIOETBCS TOYKA 30Dy,
3TiTHO SKOI CyAJi He € Cy0’eKTamMH JO0Ka3yBaHHS,
TOMY iX y4acTh Yy KpUMiHAJIBHOMY TPOLIEC] € JIHIIe
MACUBHOIO Ta Ma€ 3BOJIUTHCH JI0 CTBOPEHHS HEO0O-
XITHUX yMOB ISl peai3aiii CTOpOHaMH KpHUMiHa-
JILHOTO TIPOBA/KEHHS CBOIX MpaB. SIK HACIIJIOK aK-
TUBHICTh Cyny Mae OyTH 3BefieHa 10 MiHiMymy. B
CBOIO UEpry MiATPUMYEMO BUCHHX, SIKI BBAXKAKOTh,
IO CYyJI TIPY BUPIIICHH] CIIPaBU HE MA€ 3aJIUIIIATUCS
MACUBHUM CIIOCTEpIraueM 3a IMPaBOBUM ITOETUHKOM
CTOpPiH, CIIJKYIOUW IIUIIE 332 JOTPUMAHHSIM HOTO
nporenypu. BiH MOBUHEH MaTH MOXIIHBICTh 3a JIO-
MTOMOTOI0 CTOPiH, aje HEe3aJeKHO BiJ[ HUX, JTOCIi-
JUTH TIOJIaHl HUMU JIOKa3u BCiMa MpOIeCyalbHUMHU
3acobamu [13, c. 242-243].

Jlo aprymeHTiB Ha KOPHUCTb IIi€l MO3UIIii BiHE-
cemo Taki: 1) cyq HaEKHUTH 10 CyO €KTIB JOKa3y-
BaHHS, OCKUIbKM HaJJICHUH MpaBoCcy0’ €KTHICTIO
IpY TPOBEJICHHI JJoKa3oBoi nisutkHOCTI [19, c. 37];
2) METOI MPABOCY//IS € MOCTAHOBJICHHS CIIPaBe]l-
JIMUBOTO, HEYIEPEIKEHOT0, 3aKOHHOTO PIllleHHS Ha
3acajjaXx BEpXOBCHCTBA MpaBa, a HE BU3HAYCHHS SKa
CTOPOHA OTPHMAJIA TIEPEMOTY B TIPABOBOMY CITOPI.

Boanowac moTpiOHO 3BakaTH Ha HEOE3MEKy Ie-
PETBOpPEHHSI Cy[ly Y TPETIO CTOPOHY MPOBAIKCHHS,

TOMY B)KJIMBO OOMEXHTH MeXi aKTHBHOI CyIOBOI
TSITBHOCTI, B OCHOBHOMY, HEPEBIPKOI0 HAJIEKHOC-
Ti, JOMYCTUMOCTI ¥ IOCTOBIPHOCTI /TOKa3iB, Hajaa-
HHUX CTOPOHAMH KPUMIHAIBHOTO CYJOYHHCTBA.

Ha mamy nymky, icHye HeOesmeka 3BY>KEHOTO
PO3YMIHHSI TIPUHLIUIY 3MarajibHOCTi, KOJIH HPOTHU-
CTaBISIIOTHCS MPOLECyalibHI IHTEPECH CTOPOHU 00-
BUHYBAaUeHHS Ta CTOPOHH 3axHCTy. BiamoBimHo
CTOpPOHY OOBHMHYBAa4YCHHS HAAUISIOTH BUKIIOYHO
NpolecyaJbHUM IHTEPECOM, CIPSIMOBAaHHM Ha 3a-
JTIOBOJICHHSI BUKJIIOYHO OOBHMHYBaJIbHOI (DYHKIIII, a
TOMY BBa)KalOTh HECEKTHBHUMH 3aXOJH, CIIPSIMO-
BaHI Ha 3a0e3leveHHs] CTOPOHOI OOBHHYBAaYCHHS
Ha CTajii OCYJIOBOTO PO3CIiyBaHHS KJIOIOTaHb
CTOPOHH 3aXHCTy OO 30MpaHHSA AOCYAOBUX JIO-
Ka3iB.

3aKoHOJaBellb, 3aKPIILTIOIOYH 32 CTOPOHOIO 3a-
XHCTY SIK OJHY 3 TepeBar 3axHuCTy MOXKIHMBICTH
30ipaHHsI JTOKa3iB 1M03a JiSUIbHICTIO CTOPOHU OOBH-
HyBaueHHS 0e3 OOMEXEHb Yy BHIJISIIII MPOICCyallb-
HO1 (popMH, BiJIMOBUBCS TaKMM YMHOM BiJ JOAAT-
KOBHX YMOB JOITYCTUMOCTI JIOKa3iB, 1[0 HAJIAOTHCS
JI0 Cyay CTOPOHOIO 3axHCTy. BkazaHi MOIOKeHH:
JESIKUMH HAaYKOBIISIMH PO3TIISIJIAIOTHCS SIK HEIOJIK
CTOPOHHM 3aXUCTy MpHU 30UPaHHI JIOKa3iB Ta HEPiB-
HOBara npu 3a0e3MeyeHHi IPUHIINAITY 3MarajibHOCTI.
Bonu 3a3Ha4aroTh, 10 1100 3i0paHa CTOPOHOIO 3a-
XUCTY iHpopMaris HaOyna cTatycy AO0Ka3iB Bimo-
BiZTHO 10 BUMOT, BOHA ITOBUHHA 3asIBUTH KJIOMNOTaH-
HSI TIPO TPOBEJICHHS CJIiTYUX PO3MIyKOBUX jiii [6,
c. 92].

IToromxyemoch i3 €.B. I'puropuykom y Tomy,
110 €()eKTUBHICTh 3MarajibHOTO MPOLECY 3aJIEKHUTh
BiJl YITKOTO BHOKpEeMJICHHS (DYHKLIH KpUMiHAIBHO-
TO MpOLECy Ta CTOPiH, IO OepyTh Y HHOMY Y4acTb,
a TaKOX BiJ] BU3HAYCHHS NperIMeTa KOXKHOI (QyHKIii
Ta 3MICTY JisuTbHOCTI cTopiH [3, c. 171].

J.€. KpuknuBeup BuAiIsE Taki mpouecyaibHO-
3aKpiIvieHi CKkiaaoBi: 1) HasIBHICTH CTOPOHH OOBH-
HYBQuCHHSI Ta CTOPOHH 3aXHCTy; 2) HasBHICThH 3a-
KpIIVICHUX TMpoLecyabHUX 3aco0iB  AisUIBHOCTI
CTOPOHM OOBHHYBAu€HHS Ta CTOPOHH 3aXHCTY;
3) HasBHICTH Ta YiTKE BIJOKPEMIICHHS (YHKIIIN
JIepKaBHOTO OOBHHYBAYECHHS, 3aXHCTY Ta CyJOBOTO
PO3MIIAAY Ta HasBHICTH cyay [5, ¢. 351-352].

B.B. Ceparox 10 XapakTepHUX O3HAK 3Maraib-
HOCTI CyIOBOTO IPOIIECY BIHOCHTH: a) HAsBHICTH
CTODIH 13 MPOTHIICKHUMHU MaTepialbHO-TIPABOBUMH
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iHTepecamu; O) HamiJIeHHA iX PIBHAMH MPOIECY-
ATHPHUMU TIPAaBaMHM; B) HASBHICTh HE3AJICKHOTO Bi
CTOPIH IOPUCIUKIIHHOTO OpPTraHy, 3aBAAHHAM SIKOTO
€ BUPIIIIEHHS PaBOBOTO criopy 1o cyri [12, ¢. 91].

IIlo crocyeThcsl MepHIOi XapaKTEPHCTHKH, TO
BB2)KAEMO 332 HEOOXiJHE 3BEPHYTH yBary Ha JUXO-
TOMIYHHI XapakTep [isUIbHOCTI CTOpPOHH OOBH-
HyBa4yeHHS (IIPOSBIISIETHCS B IHCTUTYTI BIIMOBH Bijl
MiATpUMaHHs MyOIiYHOrO 0OBUHYBAUYEHHSI, 3aKpHUT-
Ti KPUMIiHAJIBHOTO MPOBA/KCHHS 3a HASBHOCTI TIE-
pendaueHnX 3aKOHOM IiJCTaB Ha CTaJil J0CYyI0BO-
TO pO3CTiJyBaHHS TOIIO), siIKa 30Upae MOKa3H He
nie oOBUHYBa4YeHHS, a i 3aXHCTY.

1.O. llu6Ga Bigmivae, 1O MOSCHEHHS, SIKI OTPHU-
MY€ CTOpOHA 3aXHCTy Ha CTafii JOCyIOBOTrO po3-
CliyBaHHS, BigmoBigHO a0 4.8 c¢T.95 KIIK
VYkpainu He € mxepenoM nokasiB [17, c. 3-4]. Taxk,
MOTO/KYEMOCh, 10 Ha I[iH cTamii Jokasu B po-
syminHi ct. 84 KIIK Ykpainu BigcytHi. BogHoudac,
SKIIO BHKOPUCTATH KOHLEMII0 «IOCYIOBI JOKa-
3W», SIKi MOTPIOHI I TPUHHATTS MPOLECyaTbHUX
pileHb Ha [il CTajil, TO Taki MOSICHEHHS MOXYTb
Oyt mxepenoMm iH(opMmamii uIs HUX TiCIs TOTO,
SK BOHM OyJyTh HaJIaHi B Mpolieci ciiayuoi (po3mry-
KOBOT) i1 3a KJIONOTaHHSIM CTOPOHHU 3axucty. OT-
xKe, iH(pOpMaIlis, Ky CaMOCTIHHO 30Mpae CTOpoHa
3aXKCTy Ha CTail JOCYJ0BOTO PO3CIiIyBaHHS, Ma€E
JIUIIE TTOTEHI[ia CTaTH JIOKa30M Ha CTaJil Cy/10BO-
TO PO3IIISAY, OCKUIBKH CTOPOHA 3aXKCTy HE MPUIi-
Ma€ CaMOCTIHHUX TPOIECyaTbHUX PillleHb, a ycs 1l
TSUTBHICTh OXOILTIOETHCA JisIMH B MeXaX 0OpaHoi
CTpaTerii Ta TAKTUKH 3aXUCTY, TOXK 1 BI/IMTOBITHO He
noTpedye OnepyBaHHS MOHATTAM «IOKa3M» Ha Iik
cranii.

Crix BigMITUTH iCHYIOUHMH JucOaiaHC Y MOXKITU-
BOCTSIX BUKOPUCTATH JEP)KaBHUN MPUMYC TIpU 30U-
paHHI JIOKa3iB CTOpPOHAMHM Ha CTajii JOCYJOBOTO
po3ciligyBaHHs. AJBOKAaTypa SK iHCTUTYT TpoMa-
JSTHCHKOTO CYCHIJIBCTBA T030aBJICHA MOKIHBOCTI
BUKOPHCTOBYBATH JiepkaBHUH mpumyc. OTxe, BU-
XOZOM i3 1Ii€i cuTyalii € 3BepHEHHs] CTOPOHU 3aXH-
CTy O CTOPOHM OOBHHYBau€HHs 3 KJIONOTaHHIM
mpo 30WpaHHS JIOKa3iB 13 3aCTOCYBaHHSIM 3aXOJiB
Jep>KaBHOTO NPUMYCY. SIKIIO po3risiiaTu iHTepec
CTOPOHU OOBHHYBAaUYEHHS B IIHPOKOMY PO3YMIHHI —
MPUAHATTS CHPaBETUBHX, 3aKOHHUX IMpOIecyallb-
HUX PIllIEHb 3 TUM, OO IPUTATTH IO BiAMIOBIIATh-
HOCTI juire oco0y, Ska BUMHIIIA KpUMiHATBHE Tpa-

BOIIOPYILIECHHS 1 caMe 3a Te, L0 BOHA BYMHMIA, TO
IPOBEIEHHS MPOLECyaIbHUX Iill 3a KIOMOTAaHHIM
CTOPOHM 3aXMCTy OXOIUIIOETHCS 11 MPOLECYyaTbHUM
IHTepeCOM HE JONYCTUTHM IPUTATHYTH [0
BiJIMOBIIaJIbHOCTI HEBUHYBAaTOTO, TOX IHTEPECH
cTopiH TyT 30iraroThcs. [lOTy>KHUM JONOMIXKHUM
IHTEpecoM IS 300py iH(popMaIlii CTOPOHOK 3aXH-
CTy Ma€ CTaTH IHCTHTYT NPUBATHHUX JETEKTHBIB,
SKHI TIOCTYTIOBO PO3BUBAETHCS B Y KpaiHi.

Ha oany 3 mpobGnem y ¢opMmyBaHHI JOKa30BOi
iHpopmatii ctopoHoto 3axucty Bkasye 1.O. I1luba,
KW 3a3Hayae, M0 3aXUCHUK Mae MPaBo OTPUMATH
Ha CBIi 3aIUT JIMIIE KOl JOKYMEHTIB, 1110 BUKJIO-
Ya€e MOXIHUBICTh OTPUMAaHHS HHM BHCHOBKIB
eKCIepTIB, BHCHOBKIB pEBi3iif, aKTiB MepeBipoK,
OCKIIBKU 00’ €KTaMU JTOCIIPKEHHS THX )K€ CKCIep-
TH3, peBi3iii MOXyTh OyTH nwmine opuriHamu [17,
c.5]. Y naHoMmMy BHIaJIKy MOXKHA IepeadadyuTh
MOJKJIMBICTh HaJaHHS Ha aJBOKAaTCHKHW 3allUT HE
Komii OKyMeHTa, a JyOJikaTa JTOKYMEHTa, SIKHA
MOKe OyTH 00’ €KTOM JIOCITiKEHHSI.

C.A. KpymvHCHKUI TIPOTIOHYE  OQOPMITIOBATH
pe3yibTaTH ONMUTYBAaHHS 3aXMCHUKOM OCOOH IpO-
TOKOJIOM, SIKWH 3pOOUTH IiJICTABOIO JIJIS 3asIBJIICHHS
CTOPOHOIO 3aXUCTy KIIOMOTAaHHA PO TPOBEJCHHS
JIOTATY 1€l 0coOM B Cyai SIK CBigKa 3axucty [7,
c.301]. BBaxaemo peamizalfito Takoi MPOMO3MIIii
CTBOPEHHSIM JIOJATKOBUX MEPEIIKOA MpHU BHUKO-
HaHHI QYHKIIT 3aXUCTY.

3 MeToro 3a0e3MedeHHs] HAJNeKHUX YMOB JUIS
CTOPOHH 3aXHCTy Ha erari 300py JO0Ka30BOi iH-
¢dopmaliii HAayKOBLISIMU BHCJIOBJIIOETHCS TyMKa PO
HEOOXIiTHICTh 3aIpOBaKEHHS NMapajelbHOTO alBO-
KaTChKOT'O PO3CIiAyBaHHS B KPUMiHAJILHOMY HpO-
Ba/DKEHHI SK OKPEMOTrO IHCTHTYTYy KpPUMiHaJbHO-
NpOILIeCyaJbHOTO TpaBa, SKE IMOJsIra€ B CaMo-
CTIfHOMY 34iHMCHEHHI y cCelialibHii Mpolecyaib-
Hill QopMi cHUCTEeMH Mi3HABAJILHO-NIPAKTUYHHUX Ta
3acBipdyBanbHUX Aiid [10, c. 172].

Takox y Hayli KpUMiHAJIBHOTO MPOILECY BHHU-
Ka€ THUTaHHA, YW Ji€ NPUHLUUI 3MarajlbHOCTI Ha
CTaii 1OCYylOBOrO PO3CHiTyBaHHS. Y PalsHCHKHUMA
nepiosl BBaXKajocs, WO 3acaja 3MarajibHOCTI Hi€
JMIIe B CYJOBUX CTafisXx, a B JOCYAOBHX BigOy-
BA€ThCA HEyINepe/DKeHe, MOBHE # yceOiuHe [0-
ciimkennast oocraBuH crpasu [18, ¢. 101]. Takox,
OCKUTBKH METOIO JTOKa3yBaHHS OyJI0 BCTAHOBJICHHSI
00’€KTHBHOI ICTHHM B KOXHIH KpHMIHAIBHIN

IOpuouunui eicnux 4 (53) 2019

179



KPUMIHAJIBHE ITPABO I KPUMIHOJIOT'TA

CIpaBi, Ha MO CHPSAMOBYBAJIHM il yCi YYaCHHKH
MPOBaPKEHHS, TO 3acajia 3MarajbHOCTI 3a BiICYyT-
HOCTI CTOpiH K TaKMX HE 3HaXOoIujIa CBOTO BimoO-
paKEeHHA Ha CTamii JOCYIOBOTO PO3CIHiTyBaHHS.
[oromxyemoch i3 M.C. Llyukipinze y Tomy, II0O
3HAYHI 3MIHM y peajizamii 3acaau 3MarajibHOCTI B
KpUMIHAIBHOMY TPOBAKEHHI BiAOyIUCH JIHIIE
micis 1991 p., HaOynu PO3BUTKY MiJ Yac «Majoi»
cynoBoi pedopmu 2001 p. ta y Konuenii pedop-
MyBaHHS KpUMiHaIbHOI focTHLii B YKpaini. Hapasi
KIIK Ykpainu Ha HOpMaTHBHOMY PiBHI peasi3oBye
MOTEHIIa  Ii€]  3araJlbHOEBPONEHUCHKOI  IIiH-
mocri [15, ¢. 130].

Tak, €Bpomeicbkuii cyn i3 mpaB JIOJUHA
BU3HAYMB 3MarajibHICTh (pyHIAMEHTATBHUM HpPUH-
LUIIOM CYJIOBOTO PO3TJISAY, 30KpeMa B pillleHHI B
cnpasi «CanoB npotu Ykpainu» Big 06.09.2005 p.
[11]. V pimenni €sponelicekoro Cyny y cmpasi
®. mportu  Cnonyuenoro  KopomiBcTBa  Bif
16.02.2000 p. BcTaHOBJIEHO, IO OPTraHHU JIOCYI0BO-
TO CNiJCTBa MalOTh IMOBIIOMIISITH CTOPOHI 3aXHCTY
BCi BiJOMi iM BUIpaBAyBaJbHI Ta OOBHHYBaJbHI
JIOKa3H, SKi CTOCYIOThCSl CHpaBH (pilIeHHS Y
copasi) [2, c.44-46]. BiamoBigHo MOKHA IIATH
BHUCHOBKY PO MOIIMPEHHS 3acajd 3MarajbHOCTI i
Ha CTaJII0 JOCYIOBOTO PO3CIIiTyBaHHS.

Cymnas KCY M.A. Mapkym Big3zHaudae, 10
MIPUHIIMAIT 3MarajbHOCTI Ji€ Ha BCIX CTaaisIX KpH-
MIHAJIBHOTO CyJOYMHCTBA, 30KpeMa W MijJ 4ac pe-
amizaiii cyaoM (QYHKIii CyZOBOTO KOHTPOJIO Ha
cTajii gocymoBoro ciiacraa [4].

BucHoBku. OTxe, B KpUMiHaJIBHIN mporecya-
JBbHIA HayIl TPOJOBXYETHCS MOUIYK ONTHMAIBHOT
JUIsl HAIIoi MPaBOBOi CUCTEMH Mopeni 3abe3rnedeH-
HS 3acajii 3MarajbHOCTI B KpUMiHAJIILHOMY IIPOBa-
JokeHHI. O4YeBHHOI € HEOOXiHICTh pPeabHOTO
HATlOBHEHHSI aKTUBHHUX TIOBHOBAXXEHB 10 30MpPaHHIO
JI0Ka30BOi iH(pOpMaLii CTOPOHOIO 3aXUCTy, Ha IO
BapTO CIPSIMYBAaTH yBary 3aKOHOJABLIIO B HarpsiMi
3MEHIIEHHSI TIEPENOH y OTPUMAaHHI 3aXHUCHUKOM
noka3oBoi iHpopmartii. [leBHull moTeHmian, BBaxa-
€MO, Ma€ ifies MI0/I0 MapajeIbHOro aJBOKATCHKOTO
PO3CIiyBaHHS B KpUMIHAJIBHOMY MPOBAKEHHI.
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KPUMIHAJIBHE ITPABO I KPUMIHOJIOT'TA

G. Ribikova
PROVISION OF THE PRINCIPLE OF COMPETITIVENESS
IN THE CRIMINAL PROCESS OF UKRAINE

National Aviation University
Kosmonavta Komarova Avenue, 1, 03680, Kyiv, Ukraine
E-mail: arybikova@ukr.net

Obijective: to investigate the specific problems that occur when securing the principle of competitiveness
in the criminal process of Ukraine and to identify ways to solve them. Research methodology: in the work
the dialectical method of cognition, general scientific and special methods was used. Findings: proposals
were developed to interpret the grounds of competitiveness based on a dichotomy in prosecutor activity.
Discussion: finding ways to improve the criminal procedural legislation in terms of ensuring a competitive
basis.

The principle of competitiveness and equality of the parties in the collection and presentation of evidence
still includes elements of the declaration, since despite the advantages of protection laid down in the CPC
concept of Ukraine, the prosecution party is in fact more empowered to form an evidence base. Accordingly,
scientific reflection on the disproportion in the provision of evidence by the parties is needed.

In Art. 129 of the Constitution of Ukraine stipulates that one of the main principles of the judiciary is the
competitiveness of the parties, which is the freedom to give evidence and prove their conviction. Thus, Art.
22 of the CPC of Ukraine states that criminal proceedings are conducted on the basis of a competitive
process, which involves the independent prosecution of the prosecution party and the party protecting their
legal positions, rights, freedoms and legitimate interests by the means provided by this Code. The experience
of social management points to the competitive relationships used for social regulation and social control to
take into account their potential, in particular in the judiciary. In order to ensure proper conditions for the
defense party at the stage of gathering evidential information, scientists have expressed the need to launch a
parallel lawyer investigation in criminal proceedings as a separate institute of criminal procedural law,
which consists in the independent implementation in the special procedural form of the system of practice of
the system.

Thus, in criminal procedural science, the search for the optimal model for ensuring the basis of
competitiveness in criminal proceedings is continuing for our legal system. It is obvious that there is a need
for the active protection of the collecting of evidentiary information by the defense party, which should be
directed to the legislator in the direction of reducing the obstacles in obtaining the protector's evidentiary
information. We believe that the idea of a parallel criminal investigation in criminal proceedings has some
potential.

Keywords: basis; competitiveness; prosecution; defense; court; justice; pre-trial investigation; trial.
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