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Abstract.

Purpose: the main task of this scientific research is to analyze the current legislation of Ukraine, judicial
practice regarding the application of the norms of civil legislation to criminal-procedural relations.
Methods: the method of specific sociological research was used in the study of judicial practice and the
identification of the law-enforcement significance of the subsidiary application of the norms of civil law to
criminal-procedural relations. Results: for the implementation of the norms of civil law, criminal procedure
law creates forms for solving in criminal proceedings issues of compensation for material and moral harm
caused by a crime, with the help of a civil lawsuit. Discussion: the criminal procedure law chose an
intermediate position in regulating the issue of how to overcome gaps, a joint examination of a criminal case
and a civil suit has a number of advantages, the courts should pay attention to the need for accurate and
consistent compliance with the requirements of the law on compensation of material damage caused by
crimes against property to the victims.
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lawsuit.

1. Introduction

A characteristic feature of civil law is that it
regulates personal property and property relations,
and assumes the equality of the parties to these rela-
tions and allows them to determine their rights and
responsibilities within the limits established by law,
which can not be said about the criminal procedural
law. The assumption is that crimanal law regulates
all cases that could occur in practice, and when
certain cases which are including civil lawsuits are
not regulated by crimanal law, the courts should, in
order to fill up the gap, apply the general principles
on which the Civil Code is founded [1, p. 1].

It is worth mentioning that the criminal law pro-
cess has chosen an intermediate position in regulat-
ing questions of ways to overcome the gaps. But
the analogy is unacceptable in the criminal law of
Ukraine. There is no provision in the Criminal Pro-
cedure Code of Ukraine (hereinafter — the CPC of
Ukraine) which directly prohibits or allows the use
of analogies and the subsidization of legislative

norms. However, even if count the fact that the
CPC of Ukraine is not allowed to overcome gaps
(the analogy of the law and the analogy of rights),
subsidizing the application of the rules of law as a
legal means of saving the normative material is
permissible.

2. Problem and its actuality

The similarity of the subject and the method of
legal regulation allows to speak about the relative
unity of branches of law. Therefore, it is no coinci-
dence that the same normative legal act the norms
of various branches of law can be found. In this
case, the legislator does practically, guided by the
principle of economy, rational use of normative
material, he found out well-founded solutions, in-
stead of introducing in the new legal act the rules
that already exist, he refers to the sources in which
they are located. In such cases, it is a question of
the subsidiary application of the law.
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3. Analysis of result research

The study of the essence of the subsidiary use of
the norms of the law is devoted to the publication
of domestic and foreign lawyers, in particular,
S.S. Alekseev, A.V. Ashishmina, M.Ya. Baru,
V.1. Borisova, A.l. Drislyuk, O.S. loffe, Yu.H. Kal-
mykov, O.0. Karmaza, V.N. Kartashov, N.S. Kuz-
netsova V.V. Lazarev, V.V. Lutz, R.A. Maidanik,
S.V. Ochurchenko, S.P. Pogrebnyak, S.O. Pogrom-
nyi, S.V.Polenina, O.F. Skakun, K.I. Spector,
Ya.F. Farkhtdinov, E.O. Kharitonov, O.l. Khari-
tonova, V.V. Zura.

4. Setting objectives

Investigation of the subsidiary application of
norms of civil legislation to criminal-procedural
relations.

5. Presenting main materials

Criminal processual legislation creates forms for
dealing with a criminal case for the compensation
of material damage caused by a civil lawsuit bring
by the reason of criminal offense, precisely for the
implementation of civil law. Joint consideration of
a criminal case and a civil action has several ad-
vantages, since establishing the type and extent of
the damage caused by the crime required to resolve
the crime of legal issues concerning: the qualifica-
tion of the accused, the type and amount of pun-
ishment, the presence or absence of a crime. In
these cases, the establishment and reparation of
harm becomes an integral part of the crime of the
process [2, p. 30].

Moreover, voluntary compensation for damage
or elimination of the damage until the decision on
the merits of the case in accordance with paragraph
2 of Part 1 of Art. 66 of the Criminal Code of
Ukraine (hereinafter — the CC of Ukraine) is a cir-
cumstance that mitigates punishment, and in cases
stipulated by Art. 46 of the CC of Ukraine may
serve as a ground for terminating the criminal case
for reconciled treatment of the victim [3] in accord-
ance with the procedure provided for in Chapter 35
of the CPC of Ukraine, in the presence of certain
conditions, such as: committing a crime of minor
gravity or a negligent crime of moderate gravity for
the first time, reparation for damage caused and

reconciled to the accused of the accused (defend-
ant) with the victim. Unfortunately, the code could
not provide clear cut solutions for a legal issue, that
it left gaps and uncertainties; consequently the task
of the judge was not limited to deciding which rule
of the code had to be applied in a given case, but
this task also comprised the explaining of obscure
rules, the filling of gaps, and the adjustment of rules
to unforeseen future developments [3].

According to Part 1 of Art. 61 CPC of Ukraine
as a civil plaintiff is a physical and legal person
who has filed a civil suit in a procedure established
by the CPC of Ukraine by a criminal offense or
other socially dangerous act which caused moral
(with the exception of a legal person) and / or prop-
erty damage.

According to the explanation contained in para-
graph 29 of the resolution of the Plenum of the Su-
preme Court of Ukraine «On judicial practice in
cases of crimes against property» No. 10 of October
6, 2009, courts should pay attention to the need for
accurate and steady compliance with the require-
ments of the law on compensation of moral damage
caused by property crimes. A civil lawsuit may be
filed with the pre-trial investigation body or court,
but before the trial begins.

Avrticle 23 of the Civil Code of Ukraine regu-
lates compensation for moral damage. In response
to this provision, a person has the right to compen-
sation for the moral damage caused by the violation
of his rights, freedoms and legitimate interests.

Civil lawsuit, which was brought to protect the
interests of minors, recognized incapable or partial-
ly capable in the manner prescribed by the civil
procedure law, persons who for other reasons are
unable to protect their rights and legal interests, all
these people may be represented by their legal rep-
resentatives or prosecutor (Part 2 of 3 Article 128
of the CPC of Ukraine), and to protect the interests
of the state — the prosecutor (Part 3 of Article 128
of the CPC of Ukraine).

When damage is caused to the property owned
by a state or communal enterprise, institution, pos-
session, use and disposal (Part 3 of Article 326 and
Part 2 of Article 327 of the Civil Code of Ukraine),
then such enterprise or institution is recognized as a
victim.

138 IOpuouunuii icnux 4 (45) 2017



Fasii B.

If the owner of a stolen, destroyed or damaged
property is a minor aged between 14 and 18, or a
juvenile who married or declared fully capable,
such persons may be recognized as civil plaintiffs
because, by virtue of Articles 15, 16 of the Civil
Code of Ukraine and parts 2, 3 of Art. 29 of the
CPC of Ukraine, they have the right to personally
defend their rights, freedoms and legitimate inter-
ests in court.

By virtue of Part 6 of Art. 55 of the CPC of
Ukraine in criminal cases of crimes, which resulted
in the death of a person, the rights of the victim,
provided for in this article, pass to one of his close
relatives and family members, the definition of
which is contained in paragraph 1 of Art. 3 CPC of
Ukraine. Thus, these persons in criminal cases of
this category are both civil plaintiffs at the same
time. At the same time, the criminal-procedure law
does not contain provisions that prevent the recog-
nition of several victims of the deceased's relatives
as victims and civilians.

By virtue of Part 3 of Art. 128 of the Civil Code
of Ukraine with a lawsuit for the defense of the in-
terests of the state and citizens who can not, under
the established reasons of the law, protect their
rights themselves, the prosecutor may appeal.

In accordance with Part 1 of Art. 62 CPC of
Ukraine, the civil defendant in criminal cases may
be a physical or a legal person who, by virtue of
law, bears civil liability for damage caused by crim-
inal acts (inactivity) of a suspect, accused or insult-
ing person who committed a socially dangerous act
and to which a civil lawsuit has been filed in the
manner established by the CPC of Ukraine.

Only claims for compensation for actual damage
(cost of stolen property, rehabilitation costs, bring-
ing the property to a proper condition) and compen-
sation for moral damage can be satisfied with the
civil lawsuit. The requirements of the civil plaintiff
for payment of lost profits, etc. can not be satisfied.

When filing a civil suit in the stage of criminal
investigations, the court, while studying the case
file, must ensure that there are lawsuits for the
recognition of victims by civil plaintiffs and de-
fendants — civil defendants. In the absence, the
court needs to decide question about the recognition
the victim — the plaintiff, and the accused — the de-

fendant, explaining them the rights stipulated by
Art. 42, 55 CPC of Ukraine.

In accordance with Part 1 of Art. 129 of the CPC
of Ukraine, during deciding the case, the court must
also decide whether the civil suit, in whose favor
and in what amount, should be satisfied. At the
same time, the criminal-procedural law provides for
the following types of decisions on civil laws,
which the investigator, prosecutor, the court has the
right to adopt:

—to satisfy the claim in full or in part (when
pronounced and convicted of a final sentence);

— to refuse to satisfy the legal claim (when it is
pronounced and acquitted by a court sentence (Part
1 of Article 373 of the CPC of Ukraine) or the clo-
sure of a criminal prosecutor (paragraph 1 of Arti-
cle 284 of the CPC of Ukraine), or the closure of a
criminal proceeding by a court in the preparation of
a court session (paragraphs 4-8 Part 1, Article 284,
Clause 1, Part 3, Article 314 of the CPC of
Ukraine), or the closure of a criminal proceeding by
a court during a trial (paragraphs 5-8, part 1, Article
284, Article 288, 475 of the CPC of Ukraine);

—to leave a civil irme without consideration
(Part 1 of Article 326 of the CPC of Ukraine);

—to acknowledge the right of the civil plaintiff
to satisfy the lawsuit and to refer the question about
the amount of his compensation for consideration in
the procedure of civil legal proceedings, upon clos-
ing the criminal proceeding on the grounds set forth
(Article 129 of the CPC of Ukraine);

— to terminate the proceedings in a civil claim in
connection with the refusal of the civil plaintiff
from it (Part 3 of Article 61 of the CPC of
Ukraine). In this case, the consequences of the
waiver of a civil lawsuit must be explained to the
civil plaintiff.

Quite interesting is the verdict of the Moscow
District Court of Kharkiv dated July 15, 2016, the
court was considering a criminal prosecution under
the charge of PERSON_1 in the criminal law
offense provided for in Part 2 of Art. 146 of the CC
of Ukraine. He suffered a pre-trial investigation in a
civil suit, in which he asked to recover from the
defendant non-pecuniary damage in the amount of
100 000 hryvnias. In the court session, the victim
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refused this lawsuit, and therefore the court closed
the proceedings for the said suit [4].

When a civil lawsuit is satisfied and when it
filed against several suspects, accused, in the sen-
tence, it is worthwhile to indicate which particular
amounts are to be collected from them jointly,
which — in proportion to the degree of their fault.

It should be borne in mind that due to the
provisions of Part 1 of Art. 1190 of the Civil Code
of Ukraine joint liability may be imposed only on
persons who have caused damage by joint actions
or inactivity to the victim, that is, co-perpetrators of
the crime.

Juveniles who have jointly caused harm are also
liable to the victims jointly. Partial compliance may
be established by the court at the request of the
victim, in his interests. In the event of harm caused
by joint actions of several minors, originating from
different parents (adopters) and (or) under the care
of different persons, the guilty shall compensate the
damage on the principle of joint responsibility, and
their parents (adopters) and trustees are responsible
for the principles of partial liability.

Joint liability of property does not relate to
convicted persons, although in one case, but for in-
dependent crimes, are not connected with the
common intention.

If property damage is caused by the suspect or
by the accused with another person, in respect of
which a criminal case has been allocated in a
separate proceeding, the court shall be obliged to
compensate for the full damage to the suspect, the
accused. And when solving the issue of satisfaction
of the lawsuit, the courts must take into account the
amount of partial reimbursement of damage.

In addition to the claims for compensation for
property damage, a person who has been the victim
of moral, physical or material damage is also
entitled to file a civil suit for compensation for
moral damage, which, in accordance with the law,
is paid in cash, regardless of whether the damage to
property is subject to compensation. In resolving
such claims, it is necessary to govern Article 23,
1167, 1168 of the Civil Code of Ukraine, the
resolution of the Plenum of the Supreme Court of
Ukraine "On judicial practice in cases of
compensation for moral damages (non-property)"

No. 4 of March 31, 1995. In the case of causing
moral harm to the criminal actions of several
individuals, moral damage is recoverable, under the
rules of partial liability.

In accordance with Part 7 of Art. 128 of the CPC
of Ukraine, a civil lawsuit arising out of criminal
proceedings, if it was not filed or which was left
without  consideration, may be filed for
consideration in accordance with the procedure of
civil proceedings under the rules of jurisdiction
established by the CPC of Ukraine.

Civic claims in criminal proceedings, left
unheeded, as well as civil lawsuit after the
cancellation of a sentence in civil claim, shall be
considered in accordance with the rules of
jurisdiction of a civil claim prescribed by Chapter
1, Section 3, of the Civil Procedure Code of
Ukraine. For example, a criminal case of intentional
murder (Article 115 of the Criminal Code of
Ukraine) was considered in the court of first
instance. The verdict in the case contained a
decision on the recovery of the convicted monetary
compensation for non-pecuniary damage, but in the
part of a civil claim this sentence was appealed in
absentia with the appointment of a new trial in the
court of the first instance (art. 415 of the CPC of
Ukraine) in the course of civil proceedings A civil
action in part with a canceled sentence is subject to
consideration by the district, district in the cities,
city or mid-city court.

In cases where a court adopts a decision on the
transfer of a civil suit for consideration in civil
proceeding or the revocation of a judgment in a
civil claim by an appellate court with a referral for
a new trial, the allocation of relevant materials from
a criminal case should be conducted when the
sentence is served pursuant to Articles 395, 532
CPC of Ukraine, that is, within thirty days from the
day the court decision was pronounced by a court
of first instance.

The obligation to form materials for a civil case
through the allocation of necessary documents from
a criminal case or the removal of their copies and
the adoption of a decision made in the form of a
separate ruling on the jurisdiction of this civil case
lies on the court that considered the criminal case
on the merits.
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According to the civil procedure, the lawsuit is
filed under the rules of the Civil Code of Ukraine
after sentencing in a criminal proceeding. In this
case, the plaintiff has the right to demand
reimbursement of court costs for a lawyer,
compensation for moral damage, expenses for
treatment, including sanatorium and resort, or
restoration of the situation that existed before the
violation of law.

It should be borne in mind that the amount of
damage established in a criminal proceeding will
not be binding on the court, since the task of civil
proceedings is precisely to determine the amount of
damage.

6. Conclusions

Describing the above, it can be argued the ne-
cessity and expediency of the subsidiary application
of the norms of civil legislation on the compensa-
tion for damages in a civil lawsuit in criminal-
processual relations. Criminal Processual Law pro-
vides forms for solving criminal proceedings at the
issue of compensation for material and moral dam-
ages caused by the crime, through a civil lawsuit
for the implementation of the civil law.
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B.B. ®aciii

CYBCUIIAPHE 3ACTOCYBAHHSI HOPM HMBIJIBHOI'O 3AKOHOJIABCTBA
J0 KPUMIHAJIBHO-ITPOLECYAJIBHUX BI/ITHOCHH
Harmionansauii yHiBepcuTeT «Onechka I0puaInyHa akajaemisy, Byl. AkaaeMiuHa, 9, 65009, Ogeca, Ykpaina
E-mails: fasiy@onua.edu.ua

Mema: docnioxcenns cyocudiaproeo 3acmocy8anHs HOPM YUBILIbHO20 3AKOHOOABCNEA 00 KPUMIHAIbHO-
npoyecyanvHux 8ioHocur. Memoou 00caioHceHHA: npu 00CTIONCEHHI CYO080i NPAKMUKU MA BUAEIEHHI NPa-
603ACMOCOBHO20 3HAYEHHS CYOCUOIAPHO20 3ACTNOCYBAHHA HOPM YUBIIBHO20 3AKOHO0ABCMEA 00 KPUMIHANL-
HO-NPOYECyanvHUx GiOHOCUH BUKOPUCTHOBYBABCS MEMOO KOHKPEMHUX COYIONo2iuHux O0ocniodcersv. Pesynpb-
mamu: 073 peanizayii HOpM YUBLIbHO20 3aKOHO0ABCMEA, KPUMIHATILHO-NPOYECYanbHe NPaso CMEopIoe (op-
MU 051 GUPIUEHHS NPU KPUMIHATLHOMY NPOBAONCEHHI NUMAHHA NPO BIOUKOOYBAHHS MAMEPIATbHOT ma Mo-
PANbHOI WKOOU 3aN00iaHOI 310YUHOM, 3a OONOMO20I0 YUBLIbHO20 N0308Y. Q02080pPEeHHA: KPUMIHATLHO-
npoyecyanbHull 3aKoH 8UOPas NPOMINCHY NO3UYII0 & pe2yT08AHHI NUMAHHS CROCO0I8 NOOONIAHHS NPO2ATUH,
CRINbHUU PO32NIA0 KPUMIHANLHOI CRPAsU ma YUBLIbHO20 NO308)Y MAE PO nepesds, cyou Maromy 36epHymu
y6azy Ha HeoOXIOHICMb MOYHO20 | HEYXUTLHO20 GUKOHAHHS GUMO2 3AKOHY U000 BIOUWKOOYEAHHS NOMEPNITUM
MamepianbHux 30umKie, 3an00iaHUX 3I0YUHAMU NPOMU GIACHOCHII.

Knrwwuoei cnosa:
npoyecyanvbHe 3aKOH00ABCME0, YUBITLHULL N0308.

cybcudiapue  3aCmMoCy8aHHA HOPM, YUBLIbHE 3AKOHOOABCMBO, KPUMIHANLHO-
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B.B. ®acwuii
CYBCUJIUAPHOE IPUMEHEHUE HOPM I'PAJKIAHCKOI'O 3AKOHOJATEJILCTBA
K YI'OJIOBHO-ITPOLECCYAJIbBHBIM OTHOIIEHUSAM
Harnonanesherit yaueepeutet «Oecckas FOpUanIecKas aKaJaeMusy»,
yi. Akanemudeckas, 9, 65009, Onecca, Ykpauna
E-mails: fasiy@onua.edu.ua

Lenw: uccnedosanue delicmsyroueco 3aKOHO0AMENLCMBA YKpaunvl, CyOeOHOU npakmuku o cyocuouap-
HOM NPUMEHEHUU HOPM ZPANCOAHCKO20 3AKOHOOAMENbCMEA K Y20J08HO-NPOYECCYATbHBIM OMHOULEHUSIM.
Memoodwsl uccnedosanus: npu uccie008anuu cyOeOHOU NPAKmMuKu U GblA6IeHUU NPABONPUMEHUMETbHO20
3HAueHust  CYOCUOUAPHORO — NPUMEHEHUs. HOPM — SPANCOAHCKO20 — 3AKOHOOAMENbCmed 6  V20l06HO-
nPOYECcyaIbHbIX OMHOUEHUL UCHONIb308ANCS MEMOO KOHKPEMHbIX COyuonocudeckux ucciedosanu. Pe-
3yabmamel: 071 Peanu3ayuu HOpM SPANCOAHCKO20 3aKOHOOAMENbCMEA, Y20N08HO-NPOYECCYANbHOE NPAGO
coz0aem ¢hopmul 051 peuteHusi nPu Y20L08HOM NPOU3BOOCEE BONPOCHL O BOMEWECHUU MAMEPUATLHOZO U
MOPAbHO20 8pedd, NPUYUHEHHO20 NPecmynIeHUeM, ¢ NOMOWbBIO ePANCOAHCKo20 UcKa. Qbcyicoenue: y2o-
JIOBHO-NPOYECCYATbHBII 3AKOH 8b1OPATL NPOMENCYMOUHYIO NOZUYUIO 68 Pe2YIUPOBAHUU 8ONPOCA CNOCOO08 Npe-
000neHUsi NPO6ENos, COBMECHHOE PACCMOMPEHUe Y20I08H020 0eld U ePANCOAHCKO20 UCKA UMeem psio npe-
uMywecma, cyovl O0JHCHbL 0OPaAMUMb GHUMAHUE HA HEOOXOOUMOCHb MOYHO2O U HEYKIIOHHO20 GbINOJIHEeHUS.
mpebo6anuil 3aKOHA 0 803MEWEHUL NOCIMPAOABUIUM MAMEPUATLHOO0 YiepOd, NPUYUHEHHO20 NPeCynieHU-
AMU NPOMUE COOCMBEHHOCMU.

Kniouesvie cnosa: cybcuouapnoe npumenenue HOPM, ZPANCOAHCKOE 3AKOHOOAMENbCMBO, Y2O0N08HO-
npoyeccyaIbHoe 3aKkOH0OAMENbCMEO, 2PANCOAHCKULL UCK.
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