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Abstract.

Purpose: the task of scientific research is to determine legal methods to avoid the bankruptcy of aviation
enterprises. Particularly, the article deals with the process of bail-out before the initiation of a bankruptcy
case as one of the effective measures to avoid insolvent debtor of the aviation enterprises. Methods: com-
parative and systemic methods for disclosing the restructuring of aviation enterprises. Discussion: it was es-
timated that the most effective ways to avoid bankruptcy of the aviation enterprise are the bail-out of the
debtor before the initiation of a bankruptcy case. The bail-out procedure is a system of measures to restore
the debtor's solvency, which can be carried out by the founders of the debtor's company (participating part-
ners and shareholders), owner of debtor's property (the body authorized to manage the property), the debt-
or's lender, other persons for the purpose to avoid bankruptcy of the debtor by taking organizational, eco-
nomic, managerial, investment, technical, financial, economic, legal measures in accordance with the law
until the violation of the laws in the case of bankruptcy.
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1. Introduction

The current level of social and economic devel-
opment of aviation enterprises in Ukraine largely
depends on the manifestations of globalization and
integration processes both at the interstate level and
at the level of the country's economy. The problems
of management of aviation industry, restructuring,
appreciation of market value, financial firmness,
co-operating, enterprises with an environment in
the conditions of market relations are accompanied
by the row of problems that create pre-conditions
for the search of the newest approaches and re-
guirements to the increase of competitiveness.

Results of the market reforms conducted in
Ukraine confirmed the necessity of further realiza-
tion of changes in the system of bankruptcy. At the
same time, there is a practically unregulated prob-
lem of application measures to avoid bankruptcy of
aviation enterprises. Conceptual provisions of the
mechanism to avoid bankruptcy should be imple-
mented in such areas as legal, economic and organ-
izational-informational. Indisputably, in the sphere

that we are considering, the main is the legal aspect
the idea of which is to prevent the bankruptcy of
aviation enterprises. Indeed, the legislator intro-
duced amendments to the Law of Ukraine «On Re-
storing a Debtor's Solvency or Recognizing It
Bankrupt» about the use of measures to avoid the
bankruptcy of the debtor. However, the problems of
bankruptcy remain. But even the perfection of regu-
latory acts does not always mean the effectiveness
of their functioning.

According to David M. Primo and Wm. Scott
Green, the fears surrounding reduced entrepreneur-
ship due to stricter bankruptcy laws may be over-
stated [1].

2. Results

In accordance with Michelle J. White, bankrupt-
cy is the legal process by which the debts of firms,
individuals, and occasionally governments in finan-
cial distress are resolved. Debtors file for bankrupt-
cy because they cannot pay their debts as they come
due and/or because they have liabilities in excess of
their assets [2].
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The Law of Ukraine «On Restoring a Debtor's
Solvency or Recognizing It Bankrupt» (hereinafter
- the Law) in the new version of 2011 provides that
the founders of debtor's company (participating
partners and shareholders), owner of debtor's prop-
erty (the body authorized to manage the property),
central executive body, the bodies of Autonomous
Republic of Crimea, local self-government bodies
are obliged under their authority to take timely
measures to prevent the bankruptcy of the debt-
or [4].

In case of signs of bankruptcy, the head of the
debtor of the aviation enterprise is obliged to send
information about the presence of signs of bank-
ruptcy to the founders of debtor's company (partici-
pating partners and shareholders), to the owner of
the property of the debtor (the body authorized to
manage the property).

The founders of debtor's company (participating
partners and shareholders), owner of debtor's prop-
erty (the body authorized to manage the property),
the debtor's lender, other persons for the purpose to
avoid bankruptcy of the debtor can be granted fi-
nancial assistance for repayment of debtor's debts to
creditors, including obligations to pay taxes and du-
ties (mandatory payments), insurance payments on
compulsory state pension and other social insurance
and bail-out of the debtor before the initiation of the
bankruptcy case [3].

When the debtor takes financial assistance he
makes commitments before persons, who provided
such assistance, to the in accordance with the pro-
cedure established by law.

Once a company is granted bankruptcy protec-
tion, it can terminate contractual obligations with
workers and clients, avoid litigation claims, and ex-
plore possible avenues for reorganization [5].

One of the effective measures to avoid bank-
ruptcy of the debtor of the aviation enterprises
(hereinafter - debtor) is his the bail-out before the
initiation of a bankruptcy case. The bail-out proce-
dure is a system of measures to restore the debtor's
solvency, which can be carried out by the founders
of the debtor's company (participating partners and
shareholders), owner of debtor's property (the body
authorized to manage the property), the debtor's
lender, other persons for the purpose to avoid bank-

ruptcy of the debtor by taking organizational, eco-
nomic, managerial, investment, technical, financial,
economic, legal measures in accordance with the
law until the violation of the laws in the case of
bankruptcy.

The article 106 of the Civil Code of Ukraine es-
tablished that merger and acquisitions, division and
distribution of legal entity carry out by the decision
of its participants or a body of a legal entity author-
ized by the article of association, and in cases stipu-
lated by law, by a court decision or relevant state
bodies. The law may provide the relevant state au-
thorities to obtain the consent of the termination of
the legal entity by merger or acquisition [6].

In the case of the merger and acquisition of legal
entity, all its rights and obligations are transferred
to a new entity created.

Affiliation takes place when one or several legal
entities are affiliated to the other legal entity al-
ready in operation, with all the rights and duties of
the legal entity under reorganisation passing to the
latter.

Distribution means distributing the rights and
duties of the legal entity under reorganisation to
other legal entities in operation.

In the case of the division the establishment of
two or more new legal entities on the basis of one
legal entity under reorganisation, to which the
rights and duties of the reorganised legal entity pass
in certain proportions on a ground of the separate
act (balance sheet) [7].

The legislator in Part 3 of Art. 29 of the Law of
Ukraine "On Restoring a Debtor's Solvency or
Recognizing It Bankrupt" gives a definition of re-
structuring. Restructuring means the implementa-
tion of organizational-economic, financial-
economic, legal, technical measures aimed at the
reorganization of the legal enterprise, in particular,
by its division with the transfer of debt obligations
to a legal entity that is not subject of the bail-out, to
change the form of ownership, management, organ-
izational and legal form, which will facilitate the fi-
nancial improvement of the enterprise, increase the
efficiency of production, increase the volume of
production of competitive products and fully or par-
tially meet the requirements of creditors.
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The successful definition of restructuring was
proposed by A. Podderyogin. The restructuring
means the implementation of organizational, eco-
nomic, legal, production and technical measures
aimed at changing the structure of the enterprise, its
management, forms of ownership, organizational
and legal forms that can lead the company to finan-
cial healing [8, p. 142]. According to V. Goncha-
rov, the restructuring of the enterprise is a change
in the technological, production, general and organ-
izational structures, as well as in the balance sheet
in order to preserve (expand) the markets for sales,
income and capital [9, p. 78].

Consequently, the main content of the restruc-
turing is the complete or partial change of the own-
er, the authorized capital of the legal entity and the
change in the organizational form, the new organi-
zation of activity by changing the structure, princi-
ples and its types.

In our opinion, the reorganization should be un-
derstood as a new legal entity, to which, in the uni-
versal continuity of legal entity, all or part of the
property rights and obligations that are based on a
certain legal title have passed (ownership, a right of
economic management, a right of operational man-
agement).

A.V. Cherep noticed that the reorganization of
the enterprise might include the following
measures:

— replacement of company management;

— partial or full privatization;

— partial closing;

— bankruptcy proceedings;

— division of large enterprises into parts;

—selling (or leasing) part of fixed assets of en-
terprises;

— the sale of unnecessary equipment, materials;

—reduction of the number of employees in the
enterprise.

The most important condition for making deci-
sions on the choice of specific reorganization
measures is the availability feasibility studies When
conducting the restructuring of the enterprise by its
legal unbundling the main condition is to have the
business plan of new enterprises [10, p. 169].

Consequently, one of the measures of bail-out
before initiation of a bankruptcy case can be a pro-

cedure for termination of a legal entity by merger
and accession, division and distribution on the basis
of Art.107 of the Civil Code of Ukraine. However,
Part 1 of Art. 59 of the Commercial Code of
Ukraine states that the termination of the entity's
activity is carried out by its reorganization or liqui-
dation - by the decision of the owner (owners) or
bodies authorized, by the decision of other persons
- founders of the entity or their legal successors,
and in cases stipulated by the laws, by a court deci-
sion. For example, by the decision of the Supreme
Economic Court of Ukraine of 15.12.2010,
No. 8/27, the Economic Court terminates the pro-
ceedings in the bankruptcy case, if the liquidation
of a legal entity occurred before the opening of a
bankruptcy case. According to the extract from the
Unified State Register, the debtor was in a state of
termination, and according to the report of the De-
partment of State Registration of the Lviv City
Council dated June 9, 2010, No. 2-6,600/ 03/ 01-
1251 (ap.34), the state registration of the termina-
tion of the debtor was conducted only on
02.06.2010, that is, after the initiation of proceed-
ings in this case on bankruptcy. Thus, the state reg-
istration of the termination of the debtor after the
violation of the proceedings on his bankruptcy was
carried out unreasonably [11].

Consequently, in a bankruptcy case, the court
having established the fact of the illegitimate liqui-
dation of the debtor, must decide on the cancella-
tion of the state registration of the termination of
the legal entity - the debtor in accordance with the
Law of Ukraine «On State Registration of Legal
Entities, Natural Persons - Entrepreneurs and Public
Formationsy.

The creditor may require from the legal entity
whose performance of the obligation is not secured,
the termination or pre-execution of the obligation or
the performance of the obligation, except in cases
provided for by law. Upon expiration of the dead-
line for claims by creditors and satisfaction or re-
jection of these claims, the termination fee of a le-
gal entity consists of a transfer or distribution bal-
ance sheet, which must contain a succession clause
regarding all obligations of the terminated legal en-
tity in respect of all its creditors and debtors, in-
cluding obligations disputed by the parties. The
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transfer act and the balance of payments are ap-
proved by the participants of the legal entity or the
body that has decided to terminate it, except in cas-
es established by law.

Signed by the chairman and members of the
commission on termination of the legal entity and
approved by the participants of the legal entity or
the body that has made the decision to terminate the
legal entity, copies of the transfer act and balance
of payments are transferred to the body that carries
out the state registration of the suspended legal en-
tity at the place of its state registration, as well as to
the body which carries out the state registration of
the legal entity - the successor, at the place of its
state registration.

Violations of Part 2 and 3 of Article 107 of the
Civil Code of Ukraine are grounds for refusal to en-
ter into a single state register of the record on ter-
mination of a legal entity and state registration of
created legal entities - successors [6].

The successor legal entity formed as a result of
the division of the legal entity has a subsidiary lia-
bility for the obligations of the suspended legal en-
tity, which, according to the distributive balance,
have been transferred to another legal entity, the
successor. If the successor legal entities formed as a
result of the division, more than two, they both bear
subsidiary liability in responsibility. There are cases
in which there are several legal successor of the le-
gal entity and it is impossible to determine the legal
successor in relation to the specific obligations of a
suspended legal entity. The successors legal entities
share responsibilities to creditors of a legal entity
that has ceased to exist.

A distribution of a legal entity is a change in its
organizational and legal form. In case of distribu-
tion, a new legal entity gets all property, all rights
and obligations of the previous legal entity.

A division of a legal entity is the transition from
according to a distributive balance of a part of the
property, the rights and obligations of a legal entity
to one or several newly created legal entities. After
making a decision about the division, the partici-
pants of the legal entity or the body that adopted the
decision on the allocation, draw up and approve the
distribution balance.

The reorganization of the enterprise subject to
compulsory separation is exercised by the monopo-
list at his own discretion.

Forced separation does not apply to:

a) the impossibility of organizational or territo-
rial separation of enterprises, structural units;

b) the existence of a tight technological connec-
tion between enterprises, structural units (if the
share of domestic turnover in the total volume of
gross production of the enterprise is less than 30%)
[7, p. 170].

The court, having decided on a division, in its
decision determines the participant of the legal enti-
ty or the supreme body of the legal entity, which is
obliged to draw up and approve the distribution
balance.

The legal entity formed as a result of the divi-
sion has a subsidiary liability for the obligations of
the legal entity from which the division was made,
which, according to the distribution balance, did not
transfer to a legal entity formed as a result of the
division.

The legal entity from which the division was
made has a subsidiary liability for the obligations
that, according to the distributive balance, have
been transferred to a legal entity which was created
due to the division.

If, after the division, it is impossible to establish
the obligations of a person for a separate obligation
that existed in the legal entity before the division,
the legal entity from which the division was made
and the legal entities created as a result of the divi-
sion are bear the joint liability to the creditor for
such obligation (Article 104 of the Civil Code of
Ukraine).

Liquidation of legal entity is one of the most ex-
treme ways to avoid bankruptcy. The legal entity is
liquidated:

1) upon the decision of its participants or the
body of a legal entity authorized by the constituent
documents, in connection with the expiration of the
term for which the legal entity was created, the
achievement of the purpose for which it was estab-
lished, as well as in other cases stipulated by the
constituent documents;

2) by a court decision on the liquidation of a le-
gal entity through the mistakes which was made
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during its creation and which can not be eliminated,
or in other cases established by law.

The requirement to liquidate the legal entity on
the grounds specified in paragraph 2 of Part 1 of
Acrticle 110 of the Civil Code of Ukraine may be
brought before a court by the body that carries out
the state registration, a participant of a legal entity,
and an appropriate body of state power in cases es-
tablished by law.

A manager of the legal entity, its executive body
or plaintiff may be appointed as a liquidator or in-
cluded in the composition of the termination com-
mission of a legal entity according to the court de-
cision on the liquidation of a legal entity.

If the value of the property of a legal entity is in-
sufficient to satisfy the claims of creditors, the legal
entity carries out all necessary actions, established
by the Law of Ukraine «On Restoring a Debtor's
Solvency or Recognizing It Bankrupt» (Article 110
of the Civil Code of Ukraine).

The procedure for the liquidation of a legal enti-
ty is carried out in the following manner. Since the
date of the entry into the Unified State Register of
Legal Entities and Individuals - Entrepreneurs of a
record of the decision of the founders (participants)
of a legal entity, a court or a body authorized by
them to liquidate a legal entity, the liquidation
commission (liquidator) is obliged to take all neces-
sary measures to recover the receivables of the le-
gal entity who is being liquidated, and in writing in-
form each of the debtors about the termination of
the legal entity within the time limits established in
Part 2 of Art. 60 Civil Code of Ukraine - up to two
months, which is general. However, the Law estab-
lishes a special term - twelve months in case of
bankruptcy proceedings.

The liguidation commission (the liquidator)
claims for recovery of debts from a debtor of a le-
gal entity. It is obliged to inform the participants of
the legal entity, the court or the body that has de-
cided to terminate the legal entity, about its partici-
pation in other legal entities and/or to provide in-
formation about its established business partner-
ships, subsidiaries.

During conducting measures to liquidate the le-
gal entity before the expiry of the deadline for the
presentation of claims by creditors, the liquidation

commission (the liquidator) closes accounts opened
in financial institutions, except for the account used
for settlements with creditors during the liquidation
of the legal entity.

The liguidation commission (the liquidator)
takes measures to inventory the property of the
terminated legal entity, as well as the property of its
branches and representative offices, subsidiaries,
economic partnerships, as well as property, which
confirms its corporate rights in other legal entities,
identifies and takes measures for returning property
that is in the third party.

In cases established by the Law of Ukraine «On
Restoring a Debtor's Solvency or Recognizing It
Bankrupty, the liquidation commission (the liquida-
tor) ensures an independent assessment of the prop-
erty of the legal entity which is terminating her ac-
tivity. It also takes measures to close separate enti-
ties of the legal entity (branches, representative of-
fices) and, in accordance with the labor legislation,
dismisses the employees of the terminated legal en-
tity.

Licenses, permits and other documents, as well
as seals and stamps, which are subject to return to
state authorities, bodies of local self-government,
are returned to them by the liquidation commission
(the liquidator).

Until the approval of the liquidation balance, the
liquidation commission (the liquidator) draws up
and submits to the bodies of the State Tax Service,
the Pension Fund of Ukraine and social insurance
funds the reporting for the last reporting period.

The liquidation commission (the liquidator) after
the expiration of the deadline for claims by credi-
tors makes an interim liquidation balance sheet,
which includes information about the composition
of the property of the legal entity being liquidated,
a list of claims submitted by creditors and the out-
come of their consideration. The interim liquidation
balance sheet is approved by the participants of a
legal entity, court or body that has made a decision
on the liquidation of a legal entity.

Payment of cash to creditors of the legal entity
that is being liquidated, including taxes, fees, the
Uniform Social Tax and other funds to be paid to
the state or local budget, the Pension Fund of
Ukraine, social insurance funds, is carried out in
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order of priority, established by art. 112 of the Civil
Code of Ukraine [6]. If the liquidated legal entity
does not have enough money to meet the claims of
the creditors, the liquidation commission (the liqui-
dator) organizes the realization of the property of
the legal entity. The liquidation commission (the
liquidator), before the approval of the liquidation
balance, draws up and submits to the bodies of the
State Tax Service, the Pension Fund of Ukraine and
social insurance funds the reporting for the last re-
porting period.

After completion of settlements with creditors,
the liquidation commission (the liquidator) makes a
liquidation balance, ensures its approval by the par-
ticipants of the legal entity, the court or the body
that has decided to terminate the legal entity, and
ensures submission to the bodies of the state tax
service

The property of the legal entity remaining after
the satisfaction of claims of the creditors are trans-
ferred to the participants of the legal entity, unless
otherwise provided by the constituent documents of
the legal entity or by law. Documents subject to
mandatory storage shall be transferred to the rele-
vant archival institutions in accordance with the
procedure established by law.

The liguidation commission (the liquidator) pro-
vides submission to the state registrar of documents
stipulated by the Law of Ukraine «On State Regis-
tration of Legal Entities, Natural Persons - Entre-
preneurs and Public Formations» for the state regis-
tration of the termination of a legal entity within the
term established by law (Article 111 of the Civil
Code of Ukraine).

In the event of liquidation of a solvent legal enti-
ty, the claims of its creditors are satisfied in the fol-
lowing order:

1) in the first place satisfied the requirements for
compensation for damages caused by injury, other
damage to health or death, and claims by lenders
secured by a mortgage or by other means;

2) in the second place satisfied the requirements
of employees related to labour relations, the re-
guirements of the author of the fee for using the re-
sult of his intellectual, creative activities;

3) in the third-place satisfied the requirements
for taxes, fees (mandatory payments);

4) in the fourth place satisfied all other require-
ments.

Requirements of one queue are met in propor-
tion to the number of claims belonging to each
lender of this queue.

It should be noted that the order of satisfaction
of claims of creditors under insurance contracts is
determined by the Law of Ukraine «On Restoring a
Debtor's Solvency or Recognizing It Bankrupty.

In case of refusal of the liquidation commission
in satisfaction claims of creditor or evasion from
their consideration, the creditor shall have the right
within a month from the date when he learned or
should have been aware of such refusal to apply to
the court with a claim to the liquidation commis-
sion. Under the decision of the court, the claims of
the creditor can be satisfied at the expense of the
property remaining after the liquidation of the legal
entity.

The claims of the creditor declared after the ex-
piration of the deadline set by the liquidation com-
mission for their presentation, are satisfied with the
property of the legal entity that is being liquidated,
which remains after the satisfaction of the claims of
the creditors, stated in due time.

But there are exceptions. Claims of creditors not
accepted by the liquidation commission (if the cred-
itor within a month after the receipt of the notifica-
tion of full or partial refusal to recognize his claims
did not apply to a court of law), whose satisfaction
was refused by the court to the creditor, as well as
claims which are not are satisfied because of the
lack of property of the legal entity that is being lig-
uidated are considered to be repatriated.

3. Discussion

The distinctive feature of the bail-out of state-
owned enterprises to a bankruptcy case is that it is
carried from the State Budget of Ukraine, state-
owned enterprises and other sources of financing.

The number of funds from the State budget of
Ukraine for the bail-out of state enterprises is set
annually by the law on the State Budget of Ukraine.

The conditions and procedures for carrying out
the bail-out of state enterprises before the bankrupt-
cy proceedings are initiated at the expense of other
sources of financing shall be agreed with the sub-
ject of management of state-owned objects in ac-
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cordance with the procedure established by the
Cabinet of Ministers of Ukraine.

It should be noted that the bail-out of state en-
terprises before the bankruptcy proceedings is con-
ducted in accordance with Article 6 of the Law of
Ukraine «On Restoring a Debtor's Solvency or
Recognizing It Bankrupt».

Consequently, measures to prevent the bank-
ruptcy of the debtor-aviation enterprise and out-of-
court bankruptcy procedures can be considered as a
way to avoid bankruptcy.

The primary task of the system of measures to
avoid the bankruptcy of the aviation enterprise is
the approval of the principles and goals that must
be achieved by the results of the functioning of
their mechanisms.
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PACKpbIMUs peCmpyKmypusayuu asuayuoHHbIx npeonpusmuil. Pezynemamel: ycmanosneno, umo naubonee
aghpexmusHvIMU cnocobamu npedynpedxcoenus OAHKPOMCmMBEa asUuayuOHH020 NPEONPUSMUSL 8IAemCs CaHa-
Yusi QONIHCHUKA 00 8030VdcOenUs 0eid 0 OaHKpomcemee Kak cucmema cnocobog no 60CCMAaHOBIeHUI0 nia-
MeAHCeCnOCOOHOCMU  OONHCHUKA, KOMOPble MOJCem OCYWeCmensimy yupeoumend (Y4acmuuk, aKyuoHep)
OO0NIHCHUKA, COOCMBEHHUK UMYWECMBa (OP2aH, YNOTHOMOYEHHbLIL YRPAGIAMb UMYWeCmE0M) O0IHCHUKA, Kpe-
Oumop OONHCHUKA, Opy2ue TUYa ¢ Yyevio npedomspaujerus OAHKPOMCmea 00IHCHUKA NYymeM NPUHAMUsL Op-
2AHU3AYUOHHO-XO3SUCMBEHHBIX, — VNPAGIEHUECKUX,  UHBECMUYUOHHBIX, — MEXHUYECKUX,  (PUHAHCOBO-
IKOHOMUYECKUX, NPABOBLIX MepP 8 COOMBEMCMEUU C 3AKOHOOAMENbCMBOM 00 8030YHCOEHUs NPOU3BOOCMEA
no deny o bankpomcmee.

Knrwouesvie cnosa: npedomspawenue OAHKpOMCmaa, O0IICHUK, PECTHPYKIMYPUSAYU.
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