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INTERCOUNTRY SURROGACY: AN ITALIAN AND UKRAINIAN ISSUE

The present analysis is based on a survey of Italian jurisprudence (period 1989-2016) that identifies six-
teen cases arising from surrogacy arrangements undertaken by people living in Italy and highlights that nine
of them involve Ukraine as country of origin. Since all Italian couples were acquitted in criminal proceed-
ing, it is argued that the real sanction against surrogacy is the denial of civil effects in Italy. This paper will
therefore focus on private international law and family law issues related to surrogacy and offer some re-
flections on the lights and shadows of the use of the principle of the best interest of the child to legitimate
«procreative tourismy. To conclude, | will advocate the need for a dialogue between the countries of origin
and the receiving countries involved in surrogacy in order to define shared substantive and procedural
guarantees.
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Koenw Jlonz

Midxcnapoona cypoeayis: imaniticbke ma yKpaiHcbke NUMAanHs

Hanuii ananiz 30itichenuti Ha 0CHO8I D0CNIONCeHb imanilcvkoi pucnpydenyii (v nepioo 1989-2016 pp.),
AKi i0enmugbikysaniu wicmHaoysams cnpas, wo SUNIUBAIU 3 CYPOSAMHUX 002080Di8, YKIAOEHUX MIdC 0coba-
mu, aki mewkanu 6 Imanii. ¥ 0es’amu 3 yux cnpag Yxpaina eucmynana kpaina noxoooicennsi. OcKinoKu 6ci
imanitcoKi napu 6y 6UHAHI HEGUHHUMU ) KPUMIHATLHOMY NPOBAONCEHHI, CIMBEPOICYEMBCA, WO PeasbHa
nepeodauena 3aKoHOM Mipa NOKAPAHHA 34 CYPO2AmHe MAMEPUHCMBO € 3aNepeyeHHIM YUGINbHO20 A8UYA 8
Imanii. Taxum uunom, ysa cmamms OOCRHIONCYE MINHCHAPOOHI NPUBAMHONPABOBI NpodIeMU MaA CiMelHO-
npasosi npobremu, wo SUHUKAIOMb y 368 A3KY 3 CYPOLAMHUM MAMEPUHCMBEOM, | NPONOHYIOMb 0EAKI WAXU
sUpiuieHHs CKIAOHOWI8 Y 3ACMOCO8YEAHHT NPUHYUNY HAUKPAW020 3a0e3nedents inmepecié oumunu, aou ne-
eimumizyeamu «npo Kkpeamuenuti mypusmy. Kpim moeo, asmop nazonoutye na neobxionocmi npogedeHmsi Oi-
anozy Midc Kpainamu noxo0dCceHHs ma npUuMaroyuMy Kpainamu, no6 s3aHumu 3 cypocamHuum Mamepurcm-
60M, AOU BUBHAUUMU G3AEMHI MAMEPIAIbHI MA NPOYECYalbHi 2apaHmil.

Kniouosi cnosa: cypocamue mamepuncmeo, cimelne HCUmmsl, NPUHYUN HAUKpauwoco 3abe3neyueHus im-
mepecie OUMmuHuU.

Koanw Jlonz

Meoswcoynapoonas cyppoeayust. umanbsSaHCKU U YKPAUHCKULL 60NPOC

Jlannwlil ananusz ocywecmener Ha 0CHO8e UCCIe008AHUL UMANbSHCKOU opucnpyoenyuu (6 nepuood 1989-
2016 22.), xomopbie udeHMUBUUUPOBATU WECMHAOYAMb 0€]l, SbIMEKAIOWUX U3 CYPPOSAMHBIX 002080P08,
3AKTIOYEHHBIX MeANCOY Tuyamu, komopule xcunu ¢ Umanuu. B dessimu uz smux den Yrpauna gvicmynana kax
cmpana npoucxodcoenust. TIockonvky éce umanbsHckue napvl Obliy NPUSHAHBL HEGUHOBHBIMU 8 Y2OT08HOM
npoU3B00CMEe, YMEEPHcOAemcest, Ymo peaibHas npe0yCMOMpPenHas 3aKOHOM Mepa HAKA3AHUsL 3d CYppO2am-
HOe MAmMepuHCmeo SIGNSemcs Ompuyanuem 2paxcoanckoeo senenus ¢ Hmanuu. Taxum obpazom, sma
cmambwsl ucciedyem MencOyHapoOHble YACMHONPABO8ble NPOOIeMbl U CeMeliHO-Npasosvle NPodeMbl, B03HU-
Kaiowjue 8 C6s3U ¢ CYyppOocamHbiM MAMEPUHCMBEOM, U NPEOAacaem HeKOMopble NYMu PeUeHUst CIOHCHOCMEl
6 NPUMEHEeHUU NPUHYUNG HAUTYYe20 obecneyenus UHmepecog pebeHKa, 4moodvl 1ecumumMu3uposams «o
KpeamusHom mypusmey. Kpome mozco, asmop ommeuaem neobxoo0umocmv npogedenus: OUdain2a mexncoy
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cmpanamu npoucxoofcdenu;l U npuHUMAarwumu Cmpanamu, CeA3AHHbIMU C CYPPOcAMHbIM MAMEPUHCNBOM,
umoowl 0}’lp€0€ﬂ1/ln’lb 63AUMHblIE MamepUudslbHble U npoyeccyalbrble caparnmuu.
Knroueesvie cnosa: CyppocamHnoe mamepurcnieo, cemelnas HCU3Hb, NPUHYUN HAUTYHULECO obecneuenus

uHmepecog pebeHka.

1. Introductory data

Italians are among those who most frequently
seek cross-border reproductive care in Europe®.
According to the latest data collected by the Italian
Osservatorio sul turismo procreativo (Observatory
on procreative tourism), about 4,000 Italian couples
crossed national boundaries in 2011 to fulfil their
reproductive aspirations®2, More than 2,000 couples
travelled abroad for heterologous fertilization
(which was legally prohibited in Italy until 2012
when the Constitutional Court declared unconstitu-
tional the ban introduced by Law no.40 of
19 February 2004, the «Medically Assisted Repro-
duction Act»)%. An equal number of couples expat-
riate for homologous artificial insemination and fer-
tilization (technically permitted in Italy, but very
expensive and with significant limitations, such as
the childbearing age of the intended parents). At
least 32 surrogacies were carried out for Italian citi-
zens in countries where this practice is permitted
(Osservatorio sul turismo procreativo, 2012)54,

A survey of Italian case law through databases
and national law journals highlights sixteen judicial
cases in the period 1989-2016 regarding surroga-
cies undertaken by people living in Italy, almost all
of which were conducted abroad in countries where
the practice is permitted by local law®. The vast

1 F, Shenfield, J. de Mouzon, G. Pennings, A.P. Ferraretti, A.
Nyboe Andersen, G. de Wert, and V. Goossens, “Cross border repro-
ductive care in six European countries”, Hum. Reprod. (2010) 25 (6):
1361-1368.

62 Osservatorio sul turismo procreativo, “Turismo procreativo: la
fuga continua, anche senza indicazione medica”, 2012, in
http://www.osservatorioturismoprocreativo.it/

8 As is known, the use of gametes - sperm or egg cells - external
to the couple is the only option for heterosexual couples where one
partner cannot produce gametes and therefore suffers from sterility or
is suffering from severe forms of infertility, as well as for lesbian cou-
ples and single women.

6 The Osservatorio sul Turismo Procreativo contacted 33 centres
and agencies in 7 countries: the United States, Ukraine, Armenia,
Georgia, Greece, Russia and India. Although many clinics refused to
provide exact numbers, it was possible to confirm that in 2011 alone,
there were at least 18 cases of surrogacy commissioned by Italian citi-
zens in Russia, nine in Ukraine, and five in Georgia and Armenia.
However, the Osservatorio estimates that, beyond these data, close to
one hundred Italian couples have procreated through surrogacy.

8 Except for the first three judicial cases: Tribunale Monza, 27
October 1989, Corte di Appello Salerno, 25 February 1992 and Tribu-
nale Roma, 17 February 2000. For an analysis, see par. 2 below.

majority of these situations concerned heterosexual
Italian couples who underwent the practices in
Ukraine (nine cases), India (three cases), France
(one case), and the United Kingdom (one case).
The couples were usually married (only one case
involved cohabitants) and the intended father was
the biological father (with two exceptions), while
neither the woman undergoing fertilization® nor the
intended mother had any genetic link with the child
(three and one exception, respectively). Nonethe-
less, the latter often presented herself to the Italian
authorities and to family and friends as the «natural
mother», sometimes even simulating pregnancy.
Only in a minority of cases were the intended par-
ents a same sex couple of men, and surrogacy was
performed in Canada (one case) or the United
States (one case). In four cases, the surrogate moth-
er received no payment in return; in the others, a
price was likely paid.

2. Key issues in civil law

Half of these judicial cases concern criminal
law, where criminal proceedings were undertaken
against the intended parents suspected of «falsify-
ing civil status» (Article 567 of the Italian Criminal
Code), of «using falsified documents» (Article 489
of the Criminal Code), or «making a false statement
as to identity» (Article 495 of the Criminal Code)
and of the offence set out in section 72 of the Adop-
tion Act, since they had brought the child to Italy in
breach of the procedure provided for by its provi-
sions on intercountry adoption. However, in light of
the most recent case law, all couples were acquitted
after invoking compliance of the birth certificates
submitted to Italian authorities under the law of the
country where the documents were issued (see
Court of Cassation, Section V, judgment no. 13525
of 5 April 2016 and Court of Cassation, Section V,
judgment no. 489696 of 17 November 2016).

% Today, there is a strong preference for “gestational surrogacy”
where the child is genetically unrelated to the surrogate mother: the
aim is clearly to limit the rights of the surrogate mother to the unborn
child.
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Consequently, the real sanction against surroga-
cy today is denial of civil effects to surrogacy in the
country of the intended parents’ habitual residence;
hence, the interest for civil law issues relating to
surrogacy, issues addressed in eleven Italian
judgements.

Two old cases related to the reproductive project
itself and concerned contract law. The first case in-
volved a traditional surrogacy performed between
an Italian heterosexual couple and an Algerian
woman who agreed to be artificially inseminated
with the sperm of the intended father and then to re-
linquish the baby to the biological father and his
wife (Tribunale Monza, 27 October 1989). When
the surrogate mother refused to release the child,
the couple brought a claim for enforcement of the
contract, which was rejected by the Court that
found the contract to be void due to legal impossi-
bility and unlawfulness of the contractual object
(ibidem)®”. A second case concerned an Italian cou-
ple who brought an action against the doctor who
had previously signed a contract to form an embryo
with gametes of both spouses and then implant it in
the uterus of a female friend of the couple’s who
made herself available as an altruistic act; the doc-
tor later declared himself unavailable since a new
medical code of ethics expressly forbidding surro-
gacy had entered into force in the meantime (Tri-
bunale Roma, 17 February 2000). The Court or-
dered the implant, stating that in this case the valid-
ity of the contract depended on the fact that the sur-
rogate mother was moved not by financial gain but
by altruism and that she did not intend to refrain
completely from any contact with the baby, but was
willing to continue to be present in the child’s life
(ibidem).

All of the other civil judgements related to the
period after the birth of the child conceived through
surrogacy and concerned the legal establishment of
the parentage of the intended parents or an action

57 According to the judgement, both genetic and gestational surro-
gacy should not be regulated by contracts given the existence of several
legal principles that constitute (in the court’s words) “insurmountable
legal obstacles", primarily the right of the child to grow up in his or her
own family, except in cases of objective inability or inadequacy of the
birth parents, the right to know his or her biological parents and the
principle according to which the mother is the woman who gives birth
(mater semper certa est) and that the transfer of parental responsibility
to a third party should be with the guarantees provided for by adoption
law. Beyond that, the object of the contract would be unlawful due to
the commodification of the surrogate mother’s body and of the child’s
personal and family status.

against them for the removal of the already existing
legal bond due to the absence of a biological link.

With reference to the first aspect (the legal es-
tablishment of filiation), the topics discussed were
those of the recognition of a foreign judicial order
assigning parental responsibility to the intended
parents (for recognition in Italy of a British parental
order, see Corte d’Appello Bari, 13 February 2009;
on the possibility of registering in Italy birth certifi-
cates indicating the intended parents as parents see
against Tribunale Forli, 25 October 2011 and in fa-
vour, more recently, Corte d’Appello Milano,
28 October 2016) and the possibility for the social
parent to adopt the partner’s child in Italy (in the af-
firmative Tribunale per i minorenni Roma,
23 December 2016 and Corte di Appello Salerno,
25 February 1992). Indeed, according to the courts,
a legal relationship can be established with the step
parent based on a broad interpretation of domestic
law in compliance with international standards,
above all with the interest of the child to the legal
recognition of the de facto parental relationship
(ibidem).

Conversely, as concerns the removal of the legal
relationship of filiation, an Italian Court recently
raised a question of constitutionality regarding the
legislative provision that permits a challenge of the
legal act of maternal recognition performed by the
intended mother on the grounds of the lack of a ge-
netic or biological link (Corte d’Appello Milano,
25 July 2016 ). According to the Court, a prior as-
sessment of the compliance of the removal of legal
motherhood with the best interests of the child
seems reasonable in the light of the constitutional
context (ibidem). Last, another issue considered by
courts was the taking into care of a child conceived
through surrogacy abroad by a couple residing in
Italy. National case law, with the endorsement of
the European Court of Human Rights (Grand
Chamber, Paradiso and Campanelli v. Italy,
24 January 2017), seems to discriminate based on
the existence of a genetic link between the child
and at least one member of the couple. In fact, a
child conceived through surrogacy abroad with no
genetic link with either intended parent should be
considered abandoned and therefore adoptable un-
der adoption rules (Court of Cassation, Section I,
judgment no. 24001 of 26 September 2014). Ac-
cording to the courts, the absence of genetic bonds
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and the use of the surrogacy technique abroad,
which is prohibited by national law, demonstrated
the parental couple’s unsuitability. Indeed, adoption
is the only option for creating artificial legal par-
entage under Italian law and is governed by safe-
guards that prospective parents genetically unrelat-
ed to the child should respect. Thus, the aim is to
discourage the use of surrogacy as an alternative to
intercountry adoption (ibidem). On the other hand,
the court ruled against the child’s adoptability in a
case in which, unlike the above-mentioned one, the
husband was actually the biological father and «in
light of the social services report on the outcome of
a social investigation on the family and on the basis
of information provided and statements made by
the intended parents at a judicial hearing, there is
no evidence of any moral or material abandonment
of the child and, consequently, there is no room for
public authorities to intervene with a protective
measure» (Tribunale per i minorenni Firenze,
16 June 2015).

3. and then?...

According to an opinion that seems to be in-
creasingly finding followers in the courts, a correct
reconstruction of the legal issues created by surro-
gacy imposes a distinction between two different
levels: the first deals with the reproductive project
itself, and therefore with the legitimacy of the prac-
tice of surrogacy and the lawfulness of surrogacy
arrangements (e.g. between the surrogate mother
and the intended parents, between the agency/clinic
and the surrogate mother, and between the intended
parents and the agency/clinic). The second concerns
the legal establishment of parentage for the child
conceived through surrogacy.

From a general point of view, it is often
acknowledged that contract law is largely unfit to
regulate surrogacy. First, the actual contractual na-
ture of surrogacy agreements is doubtful, as is the
appropriateness of the legislature establishing the
content of such agreements by law. Furthermore,
even if they were considered contractual instru-
ments, determining their contents would be prob-
lematic, since to avoid unlawfulness they must
safeguard the fundamental rights of the child and
the surrogate mother, protecting the latter’s self-
determination and preventing the commodification
of her body and of the child.

At the same time, however, it is emphasized that
after the child’s birth, the principle of the best in-
terests of the child plays a decisive role. In the most
recent case law, this principle is interpreted as the
right of the child (but it is a «relational» right and
S0 it is necessarily the adult’s right as well) to the
protection of an existing parent-child relationship
or, in the language of the European Court of Hu-
man Rights, as a right to respect for family life,
proved by the existence of real close personal
bonds between the child and the caregivers (Euro-
pean Court of Human Rights, Section Il, Paradiso
and Campanelli v. Italy, 27 January 2015).

Today, the only limit to this approach seems to
be the coexistence of three factors. First, the ab-
sence of any genetic link between the child and the
intended parents. Secondly, the unlawfulness of the
conduct of the intended parents, according to their
country of habitual residence law. And last but not
least a short duration of the de facto relationship be-
tween them, such that the trauma inevitably suf-
fered by the child from the removal would not
cause him or her irreparable harm; (Grand Cham-
ber, Paradiso and Campanelli v. Italy, 24 January
2017). If these elements are present, other interests
prevail, namely the general interest to prevent the
potential commodification of individuals and fami-
ly status and the best interest of children as a group
to discourage the circumvention of substantive and
procedural safeguards established by domestic rules
on intercountry adoption®®. Moreover, in such a
case, the Grand Chamber of the European Court of
Human Rights held that there is no family life (ivi,
paras. 157-158), but a mere interest to be respected
for the private life originated by close bonds of af-
fection between the adults and the child (ivi,
parr. 163-164)%,

In general, even with the limitation described
above, an approach favourable to the establishment
of parentage according to the procreative project of
the intended couple having chosen surrogacy is
mixed. As already explained, it meets the «justice
of the case», protecting family life. It also creates a

% The Grand Chamber deemed the reasons given by the Italian au-
thorities in the decision to take the child into care sufficient and pro-
portionate to the aim pursued by the removal of the child from the in-
tended parents.

% See however, the dissenting opinion of six judges who consid-
ered there to have been family life that had been insufficiently protect-
ed: Joint dissenting opinion of judges Lazarova Trajkovska, Bianky,
Laffranque, Lemmens and Grozev, par.4.
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«globalization of rights», i.e. the protection of
rights considered to be fundamental in a growing
number of countries, namely the right to freedom
from interference in reproductive choices (cfr. Eu-
ropean Court of Human Right, S H v. Austria,
3 November 2011). Indeed, the national legislatures
and courts of «prohibitionist» countries are encour-
aged to rethink the bans laid down by domestic law,
keeping them only if and to the extent that they are
truly considered an expression of fundamental val-
ues.

However, there is a concrete risk of discrimina-
tion. On the one hand, because of the cost of surro-
gacy that allows only people with sufficient means
to enjoy reproductive and family rights. On the oth-
er, because it allows actions to be taken abroad that
would be banned in Italy because they are consid-
ered contrary to the prohibition of the commodifi-
cation of family status and against the principles of
dignity and self-determination of women.

Hence, there is a strong need for a dialogue be-
tween the countries of origin and the receiving
countries involved in surrogacy in order to define
shared substantive and procedural guarantees.
Therefore, we should welcome initiatives such as
the one taken by the Hague Conference on Private
International Law, whose group of experts on par-
entage and surrogacy (which also includes repre-
sentatives of Italy and Ukraine) met in The Hague
in February 2016 to explore the feasibility of ad-
vancing work on the private international law issues
surrounding the status of children, including issues
arising from cross-border surrogacy (see the Report
of the February 2016 meeting of the Experts’
Group on Parentage / Surrogacy, Prel. Doc. No 3,
February 2016).
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