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Abstract.

Purpose: task of the scientific article is research of role of the European Court of Human Rights concern-
ing human rights protection in Ukraine. Methods of research: when writing the article there were used gen-
eral-theoretical and specially scientific methods of cognition in considering complaints to the European
Court of Human Rights. System and structural method made it possible to research international and legal
mechanism of access to the European Court of Human Rights as an integral system and highlight elements of
its structure. Dogmatic method was used when formulating of conclusions and recommendations of practical
nature within the subject matter of research. During writing of the article there were also used Aristotelian
methods and modes: analysis, synthesis, induction, deduction, abstracting, modelling etc. Results: it is
pointed out that the more effective and qualitative legal protection on domestic level is, the less applications
to international and European juridical instances, including the European Court of Human Rights, will be. It
is defined that the European Court of Human Rights should be an impetus to changes in the society and re-
forming of the judicial system of our state, since its role in ensuring of protection of human rights in Ukraine
is considerable. Discussion: national legislation, international treaties, which concern activity of the Euro-
pean Court of Human Rights and its judgements.

Keywords: European Court of Human Rights, Convention for the Protection of Human Rights and Fun-
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1. Introduction

One of the main problems in the world is the is-
sue of human rights protection. Nowadays the issue
of rights and freedoms of human and citizen is the
main problem of domestic and foreign policy of the
states in the world community. It has acquired a
special attention since the last century, when a lot
of contemporary countries have taken a course of
democratization and the rule of law. Provision of
human rights and freedoms and their practical im-
plementation are standards of assessment of the
level of democratic development of any country.

Since the date of declaration of independence,
Ukraine has also embarked on the path of demo-
cratic development. One of the main aspects that is
fundamental in the formation of a strong, democrat-
ic state of the European model is acceptation of
benefits of universal values over class ones and pri-

ority of generally accepted norms of international
law over the norms of domestic law.

On November 17, 1997, the Verkhovna Rada of
Ukraine ratified the Convention for the Protection
of Human Rights and Fundamental Freedoms of
1950. This Convention is basic under creation of
legislation and includes main requirements for pro-
tection of human rights and is their guarantor. After
its ratification by the Verkhovna Rada of Ukraine
these requirements were implemented on the terri-
tory of our state. Thus, a new stage of legal devel-
opment and reform has begun for Ukraine, the con-
tent of which is to approximate national law to Eu-
ropean standards through the transfer of European
legal values, which find their practical implementa-
tion in case law of the European Court of Human
Rights.
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2. Analysis of the latest researches and publi-
cations

Recently, in the scientific literature, a lot of at-
tention has been paid to analysis of certain aspects
of practice of the European Court of Human Rights.
For example, P. Rabinovych described the impact
of decisions of the European Court of Human
Rights on national law practice. M. Buromenskyi
considered problems of development of Ukrainian
legislation in context of European law. T. Dudash,
V. Tumanov, T. Polianskyi and others also re-
searched practice of the European Court of Human
Rights.

3. Setting objectives

The task of the article is research of protection
of human rights in Ukraine by the European Court
of Human Rights.

4. Statement of the main material

The second section of the Convention for the
Protection of Human Rights and Fundamental
Freedoms is an important component of it, which
describes the work of the main body on protection
of rights — the European Court of Human Rights. In
accordance with Art. 33 and 34 of the Convention it
is possible to submit to the European Court two
categories of complaints — interstate and individual
ones.

According to Art. 33 of the Convention, Any
High Contracting Party may refer to the Court any
alleged breach of the provisions of the Convention
and the Protocols thereto by another High Contract-
ing Party [1]. Consideration of interstate complaints
does not depend on whether violation of the Con-
vention directly affects interests of the applicant
state or whether the victim has nationality of the
state which applies to the European Court of Hu-
man Rights. These circumstances do not influence
on recognition of complaint as admissible, because
purpose of interstate cases is first of all bringing in-
to effect of the conventional human rights mecha-
nism, in cases when it comes of violations of the
European public order. Interstate cases form an in-
significant part in practice of the European Court of
Human Rights.

The main purpose of the European Court is to
protect human rights by means of consideration of
individual complaints. Natural persons, non-

governmental organizations (legal entities) or
groups of people can be subjects of submission of
individual complaints. Undoubtedly, the largest
guantity of complaints comes to the European
Court of Human Right from natural persons and it
does not matter whether the applicant is a citizen of
the member state of the Convention, a foreigner, a
person with dual citizenship or a stateless person.

The main thing to accept complaints by the Eu-
ropean Court of Human Rights for consideration is
that the applicant was a victim of violation of the
Convention, since it does not stipulate an oppor-
tunity of consideration of abstract cases that is
those ones on violation of human rights in general.

Nowadays, the problem of human rights protec-
tion in Ukraine, taking into account the political
situation on its territory, is under critical condition.
As of August 31, 2017, in the base of the European
Court of Human Rights there were 19000 cases
against Ukraine standing in line for consideration.
It is 21,3% from the total quantity of cases in the
database of the European Court of Human Rights.
This is the highest indicator among member states
of the Council of Europe.

At first glance, the question is why there is such
a big quantity of complaints against Ukraine, con-
sidering that all human rights are enshrined in the
basic law of the country — the Constitution of
Ukraine, that there is an individually authorized
person who controls the implementation of all obli-
gations to protect human rights and other aspects
that create all the necessary conditions for our lives.

Considering the problems of this issue, we can
make conclusion that one of the main problems is
that there is no clearly established mechanism
through which international legal acts are effective
in Ukraine, including the Convention and practice
of the European Court of Human Rights. In works
of V. levintova there were analyzed the most com-
mon approaches to application of international trea-
ties, ratified by Ukraine.

In our opinion, the scheme proposed by the au-
thor may be used in application of the Convention
and practice of the European Court of Human
Rights, since it is based on norms of national legis-
lation and meets the established traditions of Euro-
pean law. In particular, the researcher notes that:
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1. International treaties, which are ratified by
Ukraine, acquire the status of norms of national law
and should be applied appropriately. Direct applica-
tion of these international treaties cannot be ruled
out if the legislator has not made their respective
transformation into national law.

2. In the event of a conflict between the rules of
the ratification agreement and the rules of national
law, the ratification agreements are superior to oth-
ers and subject to priority application.

3.1t is forbidden to introduce in the law of
Ukraine treaties that are contrary to the Constitution
of Ukraine. Such treaties take the second place after
the Constitution of Ukraine as the sources of legal
norms which should be applied [2, p. 10-11].

Above we have already mentioned about prac-
tice of the European Court of Human Rights. In ac-
cordance with the Law passed by the Verkhovna
Rada of Ukraine on February 23, 2006 No. 3477-1V
On Implementation of Decisions and Application of
the European Court of Human Rights Practice,
which is an important event in establishing of the
rule of law and European approaches to understand-
ing of human rights in the activities of domestic
courts. Article 17 defines obligation of Ukrainian
courts to apply the Convention and practice of the
European Court as source of law [3].

As statistics shows, observance of this law in
Ukrainian courts is neglected. Although there are a
lot of discussions concerning this assertion. Judicial
precedent (practice of the European Court of Hu-
man Rights) is not the main source of law in the le-
gal system of Ukraine. But some scientists, for ex-
ample O. Kaolisnyk considers that in the course of
proceedings, national courts should refer to findings
of the European Court of Human Rights as a direct
source of law. They should not only be guided by a
formal interpretation of law but also observe the
idea of justice and humanity inherent in decisions
of the European Court of Human Rights and im-
plement it in their decisions [4, p. 46-51].

In real time the Constitutional Court of Ukraine
sometimes refers to judgments of the European
Court of Human Rights when interpreting the laws.
For example, there is a judgment of the Constitu-
tional Court of Ukraine in case No. 1-14/2015 of
June 16, 2015 at the request of the Verkhovna Rada

of Ukraine on provision of conclusion as to compli-
ance of the draft law on amendments to the Consti-
tution of Ukraine concerning immunity of people's
deputies of Ukraine and the judges with require-
ments of Articles 157 and 158 of the Constitution
of Ukraine. In this decision the Constitutional Court
of Ukraine refers to the judgment of the European
Court of Human Rights in case of “Volkov v.
Ukraine” of May 27, 2013 [5].

Every year the number of examples of using
practice of the European Court of Human Rights by
national courts during the decision-making of cases
or the adoption of procedural decisions increases,
how the national court should do, when considering
the case, it establishes existence of a conflict be-
tween provisions of the law and provisions of the
Convention or practice of the court. In such cases, it
IS best to turn to interpretations of laws by the Con-
stitutional Court of Ukraine, because this is the ju-
dicial authority that is empowered to officially in-
terpret the Constitution of Ukraine, which includes
provisions of the Convention, and verify the au-
thenticity of laws in accordance with the constitu-
tion and their interpretation, if it is necessary.
Moreover, as we have already noted, the Constitu-
tional Court of Ukraine already applies provisions
of the Convention and practice of the European
Court in the resolution of cases. Perhaps this will
not solve all the problems and will not prevent vio-
lation of the Convention in all cases, but this can
greatly improve judicial protection of rights and
freedoms guaranteed by the Convention. It will also
help to avoid a situation where some courts will
give preference to the provision of law and others
in a similar case will neglect such a norm, referring
to provisions of the Convention and practice of the
European Court of Human Rights. In addition, it is
most important for national courts to read directly
the texts of judgments of the European Court of
Human Rights, since, when deciding on justifica-
tion for the interference of executive authorities
with certain human rights guaranteed by the Con-
vention, courts should know exactly how these is-
sues may be considered by the European Court.

So, practice of the European Court of Human
Rights is nevertheless used in the judicial practice
of Ukraine, but the mechanism of its application
has not yet been improved and there is no high-
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quality practice of using of the European Court
judgements and provisions of the Convention in
considering cases.

Another reason of such quantity of citizens’ ap-
plications is violation of their rights at different
stages of the case: pre-trial investigation, judicial
process or execution of court’s decision.

For example, according to the judgement of the
European Court of Human Rights in case of
“Vyerentsov v. Ukraine” rights of the citizen of
Ukraine Vyerentsov were violated in compliance
withp.1 and 3 Art. 6, Art. 7 and Art. 11 of the
Convention. It was stated in description of the case
that rights of the applicant had been restricted dur-
ing his seizure and the right to legal protection and
appeal of a decision had been banned. So, rights of
Vyerentsov were restricted from the moment of his
seizure, pre-trial investigation and at the stage of
judicial process [6].

Regarding this reason, the problem of violation
of human rights is obvious. Law-enforcement bod-
ies often abuse their authority prescribed by law or
for the purpose of simplification of work they carry
out partial analysis of cases and their investigation
that consequently makes a suspect become guilty
up to the moment of court hearing of the case.

In our opinion, in order to solve this problem, it
is necessary to make amendments to normative and
legal acts which concern activity of law-
enforcement and other state bodies, where more
precisely determine functions, duties and authority
vested to these bodies and make punishment in ex-
ecution of judgements of the European Court of
Human Rights.

Execution of decisions of the European Court of
Human Rights is necessary condition of efficiency
of its activity, since without taking measures by the
state, aimed at execution of a decision of the Euro-
pean Court of Human Rights, stated violation and
measures concerning its elimination and indemnifi-
cation remain on paper. In compliance with Art. 46
of the Convention for the Protection of Human
Rights and Fundamental Freedoms the High Con-
tracting Parties undertake to abide by the final
judgement of the Court in any case to which they
are parties.

However, increase of quantity of “cloned” ap-
plications, filed to the European Court of Human
Rights against a certain state, testifies that execu-
tion of decisions of the Court concerning elimina-

tion of structural problem, stated in the judgement,
is not perfect [7].

In the mechanism of protection of human rights
and freedoms, created by the Convention, an ap-
propriate role belongs to the Committee of Minis-
ters of the Council of Europe. According to Art. 46
of the Convention for the Protection of Human
Rights and Fundamental Freedoms this very body
carries out supervision of execution of judgements
of the European Court of Human Rights. The
Committee of Ministers carries out supervision of
execution of a judgement by means of communica-
tion with the government of an appropriate state.
Thus, the body which is responsible in Ukraine for
cooperation with the European Court of Human
Rights is the Secretariat of the Government Agent
before the European Court of Human Rights under
the Ministry of Justice of Ukraine that has to con-
tact regularly with CM CE and provide it with in-
formation about measures that the state is planning
to undertake and undertaken ones in performance of
this or that judgement of the Court [8].

Another factor which influences on formation of
an effective mechanism of human rights protection
is a principle of “dynamic” interpretation of the
Convention. When characterizing the work of the
European Court of Human Rights, the main task of
the Court is interpretation of provisions of the Con-
vention for the purpose of prevention of probable
repeated commitment of rights restriction.

The principle of “dynamic” interpretation means
that in the course of time the Convention is devel-
oping according to contemporary needs of protec-
tion that is it adapts to contemporary environment
of the world, novations which are introduced every
day. For example, in the case of “Siliadin v.
France” of July 26, 2005 the Court emphasized the
deficiency in the French legal system that did not
provide efficient protection of the applicant, who
became a victim of slavery in one French fami-
ly [9].

Such deficiencies also exist in the Ukrainian le-
gal system. This occurs due to the fact that legisla-
tion does not develop according to contemporary
requirements. So, rights are restricted because of
non-compliance with their interpretation created by
the European Court of Human Rights in cases en-
tering their database.
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5. Conclusions

At present the European Court of Human Rights
is one of the main international human rights insti-
tutions of European system of protection of human
rights. The European Court of Human Rights with
its decisions and given recommendations influences
on formation, reforming of contemporary national
human rights systems, practical use of European le-
gal standards in making decisions by national
courts.

It should be emphasized that decisions of the
European Court of Human Rights are obligatory for
member states, and their execution is controlled by
the Committee of Ministers of the Council of Eu-
rope. According to this rule the states are obliged to
acknowledge jurisdiction of the European Court of
Human Rights and strictly execute its judgements
after ratification of the European Convention by the
state. Controlling mechanism, stipulated by the
Convention for the Protection of Human Rights and
Fundamental Freedoms of 1950, does not have ana-
logs up to now in practice of interstate cooperation
in the sphere of protection of human rights and
freedoms.

It is necessary to point out that the role of the
European Court of Human Rights in the system of
protection of human rights in Ukraine is considera-
ble. The European Court of Human Rights should
be an impetus to changes in society and reforming
of judicial system.

The more reliable and effective measures of le-
gal protection on the national level are, the less it is
necessary for citizens of Ukraine to search protec-
tion on the level of all-European institutes and es-
tablishments under the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms.
However, in order to provide such level, citizens of
our country should have real access to legal protec-
tion of their rights both on national and European
level.

Ukraine is still on that stage when there are
adopted norms, but the system of their implementa-
tion and protection does not have a precise and ide-
al mechanism. Therefore, there are a lot of com-
plaints of citizens against the state. The main rea-
sons are the following: abuse of power, restriction
of the rights under arrest, investigation, trial and
execution of court decisions.

To sum up, the legal system of Ukraine is lack
of knowledge, practice and desire for removal of

gaps in Ukrainian legislation in order fully to use
practice of the European Court of Human Right and
change Ukraine into a democratic state of European
example.
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POJIb €BPONNEMCHKOI'O CYY 3 ITPAB JIIOJIUHUA
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HamionansHwuii aBiauiiinuii yniBepcutet, npocnekT Kocmonasta Komapoga, 1, 03680, Kuis, Ykpaina
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Mema: 3a60annsm HAyKo80i cmammi € 00CaiOdHCeHHs poai €8ponelicbko2o cyoy 3 npas JooUuHU Wooo 3a-
Xucmy npas noounu 6 Yrpaiuni. Memoou 00cnioyicenna’ npu Hanucanui cmammi Oy10 3acmoco8ano 3a2a-
JIbHOMeOpemuyHi i CneyiaibHO-HAYKO8I Memoou Ni3HAHHA npu po3enadi ckape 0o €gponelicbko2o cyoy 3
npag 1oounu. CUCMeMHO-CMPYKMYPHUNL Memo0 00360U8 O0CAIOUMU MINCHAPOOHO-NPABOSULL MEXAHIZM O0-
cmyny 00 €8poneticbko2o cydy 3 npas MOOUHU K YITICHY cucmemy ma GUOLIUmMY ereMenmu tio2o cCmpyKkmy-
pu. Joemamuynuti memoo Oyio 3acmoco8aHo npu Gopmynto8anti GUCHOBKIE | PeKOMeHOAYill NPAKMUYHOZ0
Xapaxkmepy 8 Mexncax npobremamuru 00CioxHceHHs. Y X00i HaNUCAHHA CIMammi MAaKodC 8UKOPUCTNOB)Y8AIU-
csl hopMANLHO-T02TYHT MemOoOU Ma NPUTOMU. AHAE3, CUHMe3, IHOYKYIA, 0e0yKYis, abcmpazysanHs, MOOet0-
6anHsa ma iHwi. Pesynemamu. 3a3uayeno, wo 4um epexmusHiule ma aKicHiwe Oyoe npasosuii 3axucm Ha
BHYMPIUHbOO0EPHCABHOMY PIBHI, MUM MeHUlEe 36ePIMAMUMYMbC 00 MINCHAPOOHUX A €8PONELCLKUX CYOO-
sux iHcmanyii, ¢ momy wucai €eponelicbkozo cydy 3 npae moounu. Busnaueno, wo €gponeticokuii cyo 3
npae M0OUHU NOGUHEH CTY2Y8amu NOWMOBXOM 00 3MIH Y CYCNitbCmel ma pepopmysants cy0o8oi cucmemu
Hawloi deparcasu, OCKiIbKU U020 pOoib V 3a0e3neyeH ] 3aXUcmy npas mooutu 8 Yxpaiui € snaunor. 062060-
PEHHA. HAYIOHANbHE 3AKOHOOABCME0, MINCHAPOOHT 002080pU, SAKI CMOCYIOMbCs JisibHocmi €8poneticbko2o
cyo0y 3 npas I0OUHU ma 1o2o PiuleHHs.

Knrouosi cnoea: €gponeticokuii cyo 3 npae aoounu, Kousenyis npo zaxucm npag mo0uHu i 0CHOBONO-
JIOJACHUX €80000, cy008a cucmemd, pilleHHs, MIYMAYeHHS.

H. A. Tonkauésa, U. M. Ilymux
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Henw: 3a0aueti nayynol cmamovl 367s1emcs ucciedosdanue poau Eeponelickoeo cyda no npagam uenosexa
OMHOCUMENbHO 3aWUmbl Npag yenoseka 6 Ykpaurne. Memoovl ucciedo8anusn: npu HANUCAHUU CMAMbU
ObLIU UCNONIBL30BAHBL 0DWemeopemuyecKue U CReyuaibHO-HaAyuHble Memoobl NOHAHUL NPU PACCMOMPEHUU
arcanob 6 Eeponetickuii cyo no npasam uenosexa. Cucmemno-cmpyKmypHull Memoo No360Ul UCCIe008aNb
MEAHCOYHAPOOHO-NPABOGOL Mexanusm docmyna ¢ Egponetickutl cy0 no npasam 4enogexa Kax yeioCmHyo Cu-
cmemy U 8blOeiUmsb INeMeHMblL €20 CMpPYKmypbl. Joemamuueckuii Mmemoo OvLl NPUMEHEH NPpU hOPMYIUpPo8a-
HUU 8b180008 U PEKOMEHOAYULl NPAKMUYECKO20 XapaKxmepa 8 pamKax npooiemMamuxu ucciedoganus. B xode
HANUCAHUSL CIMAMbU MAKAHCe UCNONB30BAIUCL (POPMATLHO-I02UYECKUe MEMOObL U NPUEMBL. AHATU3, CUHINES,
UHOYKYUsL, 0edyKyus, abcmpazuposanue, mooenuposanue u opyeue. Pesynsmamol: ommeueno, umo uem
aghpexmusnee u KavecmeenHee OyOem NPABOBAs 3AWUMA HA BHYMPULOCYOAPCMBEHHOM YPOGHE, MeM
MeHblie 6y0ym oopawamucs 6 MedcOyHapoOHvle U esponelickue cyoebnvie uncmanyuu, 6 mom yucie Eepo-
netickutl cyo no npagam uenogexa. Onpedeneno, umo Egponeiickuti cy0 no npagam 4eno8exa 0O0ANCeH CIiy-
JHCUMB MOJIUKOM K USMEHEHUAM 8 00uecmse u pepopmuposanuro cy0eOHol cucmemvpl Hauezo 20Cy0apcmea,
NOCKOJIbKY €20 pOjib 8 obecneueHuly 3auumsl npae 4eiosexa 6 YxkpauHe asisemcs sHadyumenvrou. Qocymc-
O0eHUA: HAYUOHAIbHOE 3AKOHOOAMENbCHBO, MENCOYHAPOOHbIE 002080pbl, Kacalouwjuecs oeasmenvhocmu FEg-
PORENCKO20 cy0a No NPAam Yelo8eKd U e20 peuleHus.

Knroueswie cnoea: Esponetickuii cyo no npasam yenosexka, Kongenyus o 3awume npas ueioseka u 0CHO-
BHBIX C80000, CYOeOHAs cucmema, peueHus, moaKo8aHUsL.
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